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Corporation Organized Evade Usury Law 


New York the highest legal rate interest per cent. 

more than per cent. agreed upon the transaction 
usurious and, under section 373 the New York General 
Business Law, cannot enforced. The lender can collect 
neither principal nor interest. interest has been paid, the 
borrower may recover any amount paid excess per cent. 

These provisions however not operate favor corpo- 
rations. provided section 374 the General Business 
Law that corporation shall “interpose the defense usury 
any action.” 

recent decision the New York Court Appeals, 
Jenkins Moyse (July 1930), was held, under section 
374, that corporation may not plead the defense usury 
even though appears that the corporation was organized for 
the express purpose enabling the lender collect interest 
usurious rate. The facts out which this litigation arose 
are stated the following paragraphs quoted from the court’s 
opinion: 


May, 1926, the plaintiff was the owner parcel real estate 
Westchester County. desired borrow the sum $52,000 
meet pressing obligations, including mortgage debt upon his real 
estate. requested George Leerburger, broker, obtain mort- 
gage loan. The plaintiff testified: was told would have 
incorporated could not get this loan.” The rate per cent., 
which might exacted lawfully from individual borrower, would 
apparently not satisfy prospective lender, the broker “said 
corporation could not plead usury and they would not make the loan 
unless was incorporated.” The plaintiff acceded the broker’s 
suggestion, and behalf corporation which should formed 
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take title the property, authorized the broker obtain loan 
and agreed pay very large bonus addition interest. The 
defendant Joseph Moyse agreed make loan $27,000, receiv- 
ing second mortgage $45,000 with interest per cent. The 
plaintiff writing addressed Joseph Moyse and signed “John 
Jenkins, Inc., John Jenkins, confirmed the 
arrangement. accordance with that arrangement, “John Jenkins 
Company, Inc.,” was incorporated. Plaintiff transferred the new 
corporation his real estate. The corporation executed second mort- 
gage for $45,000 and received the sum $27,000 July, 1926. 
About year later the defendant Lawrence Blum Realty Company, 
Inc., which held title the mortgage, began action foreclose 
the mortgage. John Jenkins Company, Inc., still held title the 
property covered the mortgage. The plaintiff John Jenkins 
owned the corporate stock and controlled the corporation. The sum- 
mons was served him president the corporation. The defense 
usury was not available the corporation (General Business Law, 
sec. 374; Cons. Laws, chap. 20). Judgment foreclosure followed, 
and sale was had. Then the plaintiff made motion vacate the 
sale and for leave intervene order obtain adjudication that 
the loan transactions were “personal transactions between Joseph 
Moyse and the said John Jenkins” and, such, were usurious. 
That motion was denied. The judgment foreclosure unreversed 
and binding upon the parties thereto and their privies, though other 
grounds the sale held under that judgment was vacated. 


The plaintiff brought this action equity, asking judg- 
ment declaring the mortgage usurious and void and 
directing canceled and discharged record. hold- 
ing that the defense usury was not available the corpora- 
tion and dimissing the plaintiff’s complaint the court said: 


sustain the judgment there must evidence from which the 
inference can drawn that the defendants agreed loan money 
the plaintiff and did fact make the loan Before any infer- 
ence can drawn that the corporate form was used conceal 
unlawful transaction with the plaintiff individual, there must 
proof, least, that there was individual transaction which the 
parties might desire conceal. The plaintiff desired raise money 
mortgage upon his real estate. The defendants could not lawfuly 
make loan the plaintiff individually greater rate interest 
than per cent. They never offered agreed make loan the 
plaintiff, for the rate interest which they could lawfully exact from 
individual was not attractive them. The defendants were willing 
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loan money upon the real estate owned the plaintiff, provided 
they could lawfully exact higher rate interest. The statute left 
one way open accomplish result desired both sides. The loan 
was needed take care mortgage upon the property and relieve 
the property from the lien taxes and judgments against the plain- 
tiff. the property were transferred corporation, the corpora- 
tion could borrow the money upon mortgage given 
limitation the interest might agree pay for the loan. 
the transaction was consummated, and was consummated full 
compliance with the law this state. Indirectly through his owner- 
ship the stock the corporation the plaintiff continued control 
the real estate and received substantially the full benefit the loan. 
Indirectly, too, the plaintiff suffers loss the enforcement the 
defendant’s right foreclose the mortgage upon the corporate prop- 
erty; but the loan was made the corporation and was payable only 
the corporation and out property which the corporation had 
the right mortgage. 

Now are asked disregard the corporate entity and 
that loan made form which legal merely evasion the 
law, cloak for loan made not the corporation but the indi- 
vidual who owns its stock. That may not do. have said 
Union Dime Savings Institution Wilmot (94 Y., 221): “The 
parties had perfect right deal with each other with the usury laws 
before their eyes, and shape the transaction avoid the 
condemnation those laws.” that case, “there evidence 
whatever that the transaction took the form did cover for usury. 
one sense took this form for the purpose escaping usury.” 

The transaction here had its inception loan which the defend- 
ants would not make the plaintiff because would have been 
usurious, but which they agreed make corporation which the 
plaintiff formed because loan corporation not usurious. The 
corporate mortgage when executed had valid inception and was free 
from the taint usury. does not become invalid because, perhaps, 
the corporation was formed part plan whereby the defendants 
might keep outside the statute and still obtain return from the 
investment greater than the rates allowed the statute under other 
circumstances (Dunham Cudlirr, Y., 129). 

The corporate entity may disregarded where used 
cloak cover for fraud illegality. For that there ample author- 
ity. Here the corporate entity has been created because the statute 
permits corporate entity make contract which would illegal 
made individual. The law has not been evaded but been 
followed meticulously order accomplish result which all parties 
desired and which the law does not forbid. 
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Value Arbitration Clauses Contracts 


recent article “Arbitration vs. Litigation Credit 
Hon. William Redfield, President the 
Arbitration Association, describes the value arbitration, 
from the credit man’s viewpoint, settling business disputes 
and makes plea for information concern’s use arbi- 
tration compiling its credit rating. this point, Mr. 
Redfield says: 


ing credit concern know whether prefers arbitration litiga- 
tion, and such information would helpful estimating the risks 
involved. And certainly would order for the agencies that 
furnish information business man’s credit rating include 
among his assets the fact that uses arbitration clause. 

Quite long time ago very distinguished lawyer said that the 
chief function the lawyer was keep his clients out court. 
Probably the near future, one the functions credit man will 
keep his firm free the cost unnecessary disputes and thereby 
build still another item its credit. 


discussing the same subject, Felix Warburg says: 


stands not only reason but credit rating that man 
constantly has differences and friction his business relations even- 
tually cuts down his earning power; and his affairs figure promi- 
nently the press, through court actions, confidence his judgment 
and leadership bound affected. And the quality his 
merchandise publicly called into question, cancellation orders 
and failure obtain new ones will follow. The public too busy 
look into the merits the case that tried public; only knows 
that Jones trouble and begins business with Brown, who 
not. 

sure,” said Mr. Warburg, voice the interest other 
bankers saying that would like see the credit men the 
country add another item their inquiries concerning the various 
disturbers credit stability, and that is, what extent the use 
arbitration clauses, protecting, they do, thousands dollars 
business from litigation, can reckoned asset establishing 
credit. 


The extent which these views are held other bankers 
indicated the number leading banks which have called 
the attention their depositors the value arbitration 
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clauses contracts. Among the banks which have distributed 
the Standard Arbitration Clause the American Arbitration 
Association are the Continental Bank Trust Com- 
pany Chicago, the Marshall Ilsley Bank Milwaukee, 
Bank the United States, Broadway National Bank Trust 
Company and the Pennsylvania Exchange Bank New York, 
the Denver National Bank and the Northern Trust Company 
Chicago. 


Maker Discharged Where Note Forwarded 
Direct Bank Which Payable 


Where the holder note sends direct the bank 
which payable and although the maker has funds 
deposit sufficient meet the note, the bank holds for three 
days after maturity when fails without having made pay- 
ment, the maker will discharged from liability the holder. 

The rule was applied the recent case Shaw, Banking 
Commissioner Flick Mercantile Co., Court Civil 
Appeals Texas, Rep. (2d) 1077. 

this case appeared that the defendant Flick Mercantile 
Co. made note for $2,000, payable the Yoakum State 
Bank the bank September 1928. The note was trans- 
ferred for value the First State Bank Westhoff. Just 
before maturity the First State Bank sent the Yoakum 
Bank. The latter held the note for three days after its ma- 
turity when, September failed without having paid the 
note. appeared that the maker had deposit from the 
day maturity until the bank’s failure amount sufficient 
for the payment the note. The first State Bank failed 
September 

further appeared that September 4th 5th the 
defendant’s manager, Frobese, went the Yoakum Bank 
inquire about the note and was told the note teller, Miss 
Buenger, that she could not find it. instructed her 
charge the note against the company’s account. The company 
had knowledge that the note had any time been trans- 
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ferred the First State Bank. This action was brought the 
plaintiff Banking Commissioner recover the amount 
the note from the defendant. The following paragraphs are 
quoted from the court’s opinion. 


The note, its express terms, was payable The Yoakum State 
Bank September 1928. statute, where the instrument made 
payable bank equivalent order the bank pay the 
same for the account the principal debtor thereon. Article 5937, 
sec. The note suit therefore was equivalent check 
appellee Yoakum State Bank, for the amount due the note, 
since appellee had ample funds said bank with which pay it. 
Nat. Bank Fourth Nat. Bank, 82, Am. Rep. 
314; Baldwin’s Bank Smith, 215 76, 109 138, 
1918F, 1089, Ann. Cas. 1917A, 500. 

The Yoakum Bank was the agent the Westhoff Bank for collec- 
tion this note. National Butchers’ Drovers’ Bank Hubbell, 117 
September 1928, the next business day after this note matured 
(September 2nd being Sunday and September 3rd being holiday), 
the situation was precisely that the agent the Westhoff Bank had 
its hands check the appellee, payable the agent, bank 
Yoakum where the appellee had ample funds pay the same. 
The evidence that this bank did business the regular way during 
the whole September 4th and during all the business hours 
the next day, September 5th, during which time received deposits 
and paid out checks. There evidence that any check liability 
the bank was dishonored refused payment any time before 
Wednesday, September 5th, when the agents the State 
Banking Department took charge the bank and closed for 
liquidation. The officers and directors the bank did not admit that 
was insolvent, and the agents the State Banking Department, 
although present during the 4th and 5th, did not interpose and stop 
the bank from doing business. cannot disputed that this item 
would have been paid September 4th 5th the owner, First 
State Bank Westhoff, had person demanded payment over the 
counter. Indeed, the cashier the bank testified upon the trial that 
the fact that Miss Buenger (the note teller) did not get the note for 
appellee’s (department company’s) manager September 5th was 
probably due the fact that the employees the bank were heavily 
overworked during all that period, and the cashier had not been able 
attend the accumulation business, Saturday was the heaviest 
day’s work they ever had the bank. 

The case then comes the point, that the holder check, which 
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would have been paid the bank demanded the holder, neglects 
and fails collect for period two whole business days, after 
which the bank suspended, resulting loss the maker the check 
the payee same. The failure present check within 
reasonable time exonerates the drawer where there has been loss. 
Little Phenix Bank, Hill, 425; Caroll Sweet, 128 19, 
Nat. Bank Samuel (C.C.) 664. Our Texas Negotiable 
Instruments Act the same effect, providing, does, article 
5947, 186: check must presented for payment within 
reasonable time after its issue the drawer will discharged from 
liability thereon the extent the loss caused the delay.” 

The note, equivalent check appellee, reached the Yoakum 
Bank September which was Saturday. Appellee had accumu- 
lated funds the hands said bank with which pay it. The bank 
not only held the check, but the same time held the funds for its 
payment. The amount the transaction was not insignificant. 
reason for the delay charging the note appellee and crediting 
the amount the Westhoff Bank shown the evidence except 
press work upon the cashier. The transaction would have required 
nothing more than bookkeeping entries, charging the amount 
appellee’s account, and crediting the Westhoff Bank. most only 
few minutes would have been required this. Holding the item 
until the evening September 5th, without attention especially when 
during this time appellee’s manager, Mr. Frobese, called for the note 
and instructed the bank charge appellee, thus specially calling 
the attention the bank the item, was unreasonable delay, and 
discharged appellee from liability thereon the extent the loss 
caused the delay, to-wit, the amount the note. 

The reason for discharging the drawer that the holder had 
presented the check promptly, would have received the money. The 
drawer should not held for the delay. 

Section 185 the Negotiable Instruments Act (Rev. St. 1925, art. 
5947, 185) makes all provisions that law applicable bill 
exchange payable demand apply check. Section 137 (Rev. 
St. 1925, art. 5941, 137) provides that where bill delivered for 
acceptance and the drawee refuses within twenty-four hours after 
delivery return the bill, will deemed have accepted it. 

think sections 136, 137 the Negotiable Instruments Act 
(Rev. St. 1925, art. 5941, 136, 137), and the case Dorchester 
Merchants’ National Bank Houston, 106 Tex. 201, 163 
degree diligence required collecting bank. Here The Yoakum 
State Bank was not only the collecting agent, but had the funds 


662 THE BANKING LAW JOURNAL 


the payee its hands for four days after receiving the note for 
collection, and for two entire business days after maturity the note. 
the Westhoff bank had sent this note for collection some other 
bank Yoakum rather than Yoakum State Bank, would have 
been the duty such other bank, the collecting agent, acting for the 
Westhoff bank, its principal, under Dorchester Merchants’ National 
Bank Houston, supra, have presented this note Yoakum State 
Bank for payment within twenty-four hours. Presentment for pay- 
ment means collection the paper, since presumed that the 
maker will pay note maturity. was none the less the duty 
Yoakum State Bank, which the Westhoff bank saw fit entrust 
with the business, collect the paper, give the transaction proper 
attention and make proper disposition it, within twenty-four hours. 
The Yoakum State Bank, the collecting agent, failed and neglected 
perform its duty with reasonable and proper diligence, resulting 
loss. The only neglect duty any one this case was that the 
agent, Yoakum State Bank. 

The absence from this case evidence the specific agreement 
the bank its employes transfer the funds the only circum- 
stance wherein this case differs, far this question concerned, 
from Baldwin’s Bank Smith, supra. But this case find that 
shortly after both banks failed, and while the note was still the 
hands the State banking authorities, bore the notation “Pd” 
its face. This fact undisputed. The evidence does not show who 
made the notation, but certain that was not made the 
appellee, any its officers agents, because they never had the 
paper their possession, and never saw until their attorney 
inspected the hands the officials the Banking Department. 
perceived the notation “Pd” it, dimmediately called the at- 
tention the officer custody the note it. not likely that 
any one else besides employee Yoakum State Bank made the 
notation. The circumstances justify the inference that Miss Buenger, 
some other employee Yoakum State Bank, found the note after 
Mr. Frobese had called for it, and then made the notation it. The 
cashier said that the custom between Yoakum State Bank and the 
Westhoff Bank was that when such note would collected the 
Yoakum Bank for the Westhoff Bank, the former would simply make 
deposit tickets duplicate, crediting the Westhoff Bank with the 
money and mailing duplicate deposit ticket. said the original 
deposit ticket would posted the ledger Yoakum State Bank. 
common knowledge that the mechanical work posting 
ledger from the tickets, day book, occurs after the various trans- 
actions with the customers have been had. would not have been 
necessary, constitute payment this item, therefore, for all 
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the posting and other bookkeeping entries completed. The only 
consistent inference from the circumstances that the notation “Pd” 
was made while the Yoakum State Bank was still going concern, 
some its employees, most likely Miss Buenger. 


Check Certified Telegram 


bank may certify check telegram and will liable 
check certified even though was drawn against insuf- 
ficient funds. 

recent decision the Kansas City, Mo., Court 
Appeals, Brandon Power, Rep. (2d) 65, 
appeared that one Power purchased calves from the Kennedy- 
Bone Calf Co., partnership located Kansas City. Power 
gave the partnership his check for the purchase price. The 
firm did not ship the calves, however, until had sent tele- 
gram the drawee bank asking the check would paid 
and had received reply, “Will pay Power check.” 

When the calves were delivered the railroad company 
they were attached creditor Power’s. The members 
the partnership interpleaded, claiming the owners 
the calves. 

The court held that title the calves had passed Power, 
and that the attaching creditor’s rights were superior those 
the partners. The partners, however, were protected 
that they could hold the drawee bank liable its certification. 
The following paragraphs are quoted from the courts’ opinion: 


There doubt but that when the check was certified consti- 
tuted, not only payment the check, but payment for the calves 
Power the Calf Company. Sections 973, 974, Mo. 1919; 
Krikorian Fermanian, 119 Misc. Rep. 535, 196 629. 
the case City Brunswick People’s Savs. Bank, 194 Mo. App. 
360, 361, 362, 190 60, this court said: 

“When bank the request the drawer check certifies 
before delivery the payee, and then delivered, the certification 
does not discharge the drawer the check not paid due present- 
ment. The certification simply vouches for the genuineness the 
check and that will paid presentment, and merely adds 
its easy negotiation adding the promise the bank. Born 
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Bank, 123 Ind. 78, 173, 442, Am. St. Rep. 312; 
Oyster Fish Co. Bank, Ohio St. 106, 833; Minot 
Russ, 156 Mass. 458, 489, 510, Am. St. Rep. 
472; Blake Hamilton Dime Sav. Bk. Co., Ohio St. 189, 
73, 290, 128 Am. St. Rep. 691 and 696, Ann. 
Cas. 210. 

“But the holder receive uncertified check, and instead 
drawing the money has certified, discharges the drawer, for 
has accepted the bank his sole debtor; the same had drawn 
the money, then deposited it, and taken certificate deposit for it.” 

The court also cites what now section 974, Mo. 1919. See, 
also, Muth St. Louis Trust Co., Mo. App. 596, 603, 604; Bank 
Springfield First Bank Springfield, Mo. App. 271, 
275; National Mechanics’ Bank Schemlz Bank, 136 Va. 33, 
116 380; Carnegie Trust Co. First Bank City 

held Krikorian Fermanian, supra, that the party who 
has check certified accepts the bank his debtor, and not only 
releases the drawer from liability upon the check but elects take 
the check payment the drawer’s debt. 

There contention made that the first two telegrams exchanged 
were not sufficient constitute certification the check but they 
sufficiently indentified check there question but that they 
were sufficient constitute certification. 705; Ensign Clark 
Bros., 195 Mo. App. 584, 193 961; State Bank Citizens’ 
Bank, 114 Mo. App. 663, 123. 

have quarrel with the authorities cited the interpleaders 
the effect that check not payment unless taken such 
where such check dishonored the title the property for which 
given does not pass where the terms the contract required 
payment cash, unless, course, the matter payment cash 
waived. this case the check was not dishonored but certified, and 
under all the authorities this certification was equivalent pay- 
ment the same though the Calf Company had withdrawn the 
money from the bank and deposited therein its own name. 
construe the contention the interpleaders they admit that the cer- 
tification the check the bank released Power and the Calf Com- 
pany accepted the bank its debtor, but claimed that this 
procedure the part the Calf Company did not waive the matter 
payment Power, unless some one for him actually made 
payment. true that the terms the sale were cash but the 
procuring the Calf Company the check certified was not 
equivalent the receipt cash nevertheless was payment 
payment cash was thus waived. The Calf Company treated the 
certified check payment. This shown the fact that refused 
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ship the calves until the check was honored certification and 
did ship them when was thus honored. According the authorities 
which have cited this transaction constituted payment the 
indebtedness from Power the Calf Company, and this being the 
situation, title passed and there was nothing prevent the obtaining 
the calves. this true although there was conduct the part 
the bank and the Calf Company, after the attachment was served, 
which might possibly construed mutual revocation the certifi- 
cation the check. However, are not passing upon the legal effect 
this conduct except say that could not affect the lien, any, 
thus acquired the plaintiff. 286, 292, 293. 

seems contended the interpleaders that because 
had money the bank with which pay for the calves that 
had interest them and could not have had the title the time 
the attachment was run and that the most that can said that 
was the act purchasing the calves but had interest them. 
are not concerned with the relationship existing between Power 
and the Bank between themselves. the bank saw fit certify 
the check without Power having the money the bank that was the 
bank’s business, but the bank could not assert any such circumstance 
against the Calf Company, Robinett Bank, 178 Mo. App. 422, 
163 248. The Calf Company had knowledge notice 
the fact that Power did not have the funds the bank with which 
meet the check the time was given National City 
Bank Titlow 233 838; National Bank National Bank, 
supra. There question but that the time the writ attach- 
ment was served the Calf Company had perfect cause action 
against the bank upon the check, that the calves were paid for and 
that the title them had passed Power. 


Exchange Bonds for Note Not Usurious 


‘An agreement under which real estate mortgage bonds 
having par value $10,000 are exchanged for $15,000 note, 
secured deed trust real estate, not usurious. Such 
transaction sale securities rather than loan. was 
held the case Heney Davidson, Court Civil 
Appeals Texas, Rep. (2d) 293. this case the 
plaintiff, who had sold the bonds the defendant and had 
taken the defendant’s note, brought suit the note. hold- 
ing that the defense usury could not used, the court said: 
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The value the bonds was approximately $10,000. Appellant 
(defendant) purchased them from appellee (plaintiff) credit, 
giving his note for $15,000 therefor. Now treats the 
transaction the bonds had been money, appellee had loaned 
appellant $10,000 cash, and had taken his interest bearing note 
for $15,000 consideration for the loan. And appellant contends 
that, therefore, the transaction was usurious; that the incorporation 
the note obligation for $5,000 excess the amount 
the loan represented bonus for making the loan, and therefore 
constituted usurious interest. The trial court found against ap- 
pellant upon this contention, and this conclude that court 
was right. 

are unable distinguish this transaction from ordinary 
barter and sale stock securities. true that appellant agreed 
pay more for the stock than was apparently intrinsically worth 
the time. But that was his privilege. said needed money 
badly, that appellee had money but did have the bonds, and ap- 
pellant tried for some time get hold the bonds. submitted 
several offers appellee for them, which did not appeal appellee. 
Finally submitted, and appellee accepted the offer evidenced 
the contract now attacked. There were other considerations enter- 
ing into the transaction, evidenced written agreement made 
the parties the time providing for some sort readjustment 
the several estates the respective parties some land 
Aransas County. When these matters are considered connection 
with the bond transaction, they should be, seems that 
every semblance usury pointed out appellant removed. The 
trial court heard all the testimony, and has resolved against ap- 
pellant. decline disturb these findings and conclusions. 


e e 
Banking Decisions 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE WHERE AGENT DEPOSITS 
PRINCIPAL’S CHECK PERSONAL 
ACCOUNT 


Landau Grocery Co. Bank Potosi, St. Louis Court Appeals, 
Rep. (2d) 794 


bank which allows agent deposit his personal 
checks payable the principal will liable the prin- 
cipal the agent fails account for the proceeds the checks. 
The fact that the agent authorized make collections for his 
principal does not constitute authority indorse checks payable 
the principal. 


Action the Landau Grocery Company against the Bank 
Potosi. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Edgar Banta, Ironton, for appellant. 

Abbott, Fauntleroy, Cullen Edwards, St. Louis, 
spondent. 


NIPPER, J.—This action was brought the Landau Grocery 
Company against the Bank Potosi recover the proceeds 
certain checks drawn various parties, payable plaintiff, indorsed 
said his credit said bank. unnecessary refer 
detail the pleadings, except say that the answer the bank 
alleged that had authority indorse the checks, that plain- 
tiff was estopped deny said authority, and that the 
checks were paid his personal remittances plaintiff. 

The evidence discloses that McMillen was traveling salesman 
for the plaintiff wholesale grocery company, and that was his duty 
sell goods and collect therefor from his customers. had 
certain territory southeast Missouri, consisting four five 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 55, 345. 
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counties. would sometimes. paid cash his customers, 
sometimes they would pay him turning over him certain checks 
given them, some instances they would pay him with their 
personal checks drawn favor the plaintiff. would 
sometimes send these checks direct the house, some instances 
would indorse the name plaintiff said checks, write his own 
name under such indorsement, and deposit them the defendant 
bank his own and his own personal account. would 
then remit the company the amount due sending his personal 
check drawn his own account. 

The plaintiff’s evidence tended show that authority, either 
express implied, was given indorse these checks, which 
were made payable the plaintiff, and deposit them his own 
personal account. Plaintiff’s evidence was also the effect that 
had knowledge that such was being done. 

the time this suit was instituted was longer 
the employ the plaintiff company. was witness for defendant 
and testified that had authority indorse these checks and 
make the remittances the manner which did, and that the 
had full knowledge this method transacting its busi- 
ness and expressly approved such method making remittances. 

The testimony the cashier the defendant bank shows that 
this had been habit and custom MeMillen’s for long time, and 
that complaint any kind had ever been made the company 
until shortly before this suit was filed. The cashier the bank, 
however, testified that such bank had express authority from the 
plaintiff deposit the proceeds checks thus drawn, 
and also stated that had personal knowledge that 
the plaintiff company knew such acts and conduct the part 
MeMillen. 

The case was tried the court without jury. Judgment was 
rendered for plaintiff, and defendant has appealed. 

course, the evidence McMillen true, had authority 
cash these checks and make the remittances the manner 
which did. the evidence plaintiff true, had such 
authority. had such authority, the bank had knowledge 
it, except the mere the plaintiff con- 
opinion, unnecessary refer the evidence detail. This 
states the salient facts, much deem necessary proper 
determination this case. 

The general rule, applied cases this character, that 
authority indorse commercial paper can only implied where 
the agent unable perform the duties his without the 
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exercise such authority, where the power manifestly neces- 
sary and customary incident the authority bestowed upon the 
agent. Pluto Powder Co. Cuba City State Bank, 153 Wis. 324, 
141 220; Jackson National Bank, Tenn. 154, 
802, 663, Am. St. Rep. 81. 

There has been some distinction made between apparent authority 
and authority which operates way estoppel, and courts and 
text-writers often confuse implied and apparent authority with agency 
authority estoppel. Apparent authority not founded 
negligence the principal, but the conscious permission acts 
beyond the power granted, whereas the rule estoppel has its basis 
the negligence the principal failing properly supervise 
and control the affairs the agent. conceded this case that 
MeMillen had express authority sell goods and collect 
customers. However, there implied authority from this state 
facts indorse checks made payable his principal. had 
been necessary for MeMillen, the exercise his duties agent, 
selling goods and collecting therefor, indorse such checks, then 
the implied authority indorse such checks would presumed 
because would necessary for him perform these functions 
order carry out the express authority conferred upon him. 
However, authority will implied from express authority. 
Guaranty Trust Co. Manhattan Co., 183 App. Div. 586, 170 
81. 

cases this kind, the clearest kind proof should required 
showing the scope and purpose the agency. well-established 
law that agent authorized make collections has 
implied authority indorse checks the name the principal. 
Kansas City Casualty Co. Westport Avenue Bank, 191 Mo. App. 
287, 177 1092. 

There the case Chamberlin Metal Weatherstrip Co. Bank 
Pleasanton, 107 Kan. 79, 190 742, 87, which 
agent with authority collect has been held have authority 
indorse paper payable his principal. However, the facts 
that case are distinguishable from the one before us. 

There evidence, plaintiff’s story true, that the plaintiff 
had knowledge the fact that MeMillen was indorsing checks 
made payable and depositing them his own personal account. 

Now the question estoppel, the absence false repre- 
sentations the party sought estopped, must have been 
guilty such conduct leave the person pleading the estoppel 
have reasonable cause believe that the agent had authority from 
his principal receive the money therefor and place his own 
individual and withdraw his personal check for any 
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purpose may desire and for his private use. there any 
substantial evidence that the plaintiff had knowledge these dealings 
between and the defendant, either express implied, and 
its conduct and silence led the defendant, the exercise 
reasonable care and judgment, believe that had that 
authority and acted its detriment, then plaintiff would 
estopped. Oklahoma State Bank Galion Iron Works Mfg. Co. 
(C. A.) (2d) 337. However, this case, the court found 
the facts against defendant’s contention, and this finding has the 
force and effect the verdict jury. cannot said that there 
substantial evidence support these findings, and, therefore, 
would without authority interfere. 
The judgment accordingly affirmed. 


LIABILITY BANK DIRECTORS FOR 
EXCESSIVE LOANS 


White Thomas, United States Circuit Court Appeals, Fed. 
Rep. (2d) 930 


Where the directors national bank assent loans excess 
the amounts allowed Rev. Stat., section 5200, and, 
doing, fail exercise ordinary care and prudence the 
supervision and management the affairs the bank, they will 
personally liable under United States Rev. Stat., section 5239. 


Appeal from the District Court the United States for the 
Eastern Division the District Idaho; Edward Farrington, 
Judge. 

Suit Thomas, receiver the Bannock National Bank, 
Pocatello, Idaho, against White and others. Decree for plain- 
tiff, and defendants appeal; the appeal being subsequently dismissed 
stipulation except defendant named. Affirmed. 

Harry Holden, Idaho Falls, Idaho, and Coffin, Poca- 
tello, Idaho, for appellant. 

Isaac Pocatello, Idaho, for appellee. 


RUDKIN, J.—The present suit was instituted the receiver 
the Bannock National Bank, Pocatello, Idaho, against number 
the directors the bank recover losses sustained through 
excessive and improvident loans. The original decree, for varying 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 904. 
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amounts, ran against three the directors and the personal repre- 
sentative deceased director. From this decree, two the direc- 
tors and the personal representative the deceased director appealed 
but since the appeal was taken one the directors against whom the 
decree ran and the personal representatives the deceased director 
effected compromise with the receiver, and them there 
stipulation for dismissal. The case was finally submitted this 
court the appeal director White alone, whom will here- 
after refer the appellant. The appellant became director 
the bank January 13, 1921, and remained such until the bank 
its doors May 13, 1921. Many the loans and transactions 
involved the final hearing the court below were made and took 
place before the appellant became director, and with these have 
immediate direct concern. The court found, however, that five 
loans made the bank Custer County Sheep Company, between 
February 16, 1921, and May 1921, aggregating the sum $9,000, 
and two loans made the bank Butterfield Bros., January 29, 
1921, aggregating $8,160, were excess the amounts allowed 
law, that the appellant assented these loans, and furthermore that 
the loans the Sheep Company were improvidently and recklessly 
made. 

5200 the Revised Statutes, relating national banking 
associations, provides: ‘‘The total liabilities any association any 
person any company, corporation, firm for money borrowed, 
the liabilities company firm the liabilities the 
several members thereof, shall time exceed per centum the 
amount the capital stock such association, actually paid and 
unimpaired, and per centum its unimpaired surplus 
Section 5239, Id., provides: the directors any national 
association shall knowingly violate, knowingly permit any the 
officers, agents, servants the association violate any the 
provisions this chapter, all the rights, privileges and franchises 
the association shall thereby forfeited. And cases 
such violation, every director who participated assented the 
same shall held liable his personal and individual for 
all damages which the association, its shareholders, any other per- 
son, shall have sustained consequence such USCA 
84, 93. 

already stated, the court found that the loans above mentioned 
were all excess the amounts allowed law; that the appellant 
assented the loans, and, effect, that making the loans the 
sheep company the appellant and other directors failed exercise 
ordinary care and prudence the supervision and management 
the affairs the bank; other words, that the loans were impru- 
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dently and improvidently made. These findings support the decree, 
Bowerman Hamner, 250 504, Ct. 549, Ed. 1113; 
and the testimony supports the findings. examination the bank 
was completed about the time the appellant became director, and 
discussed the affairs the bank with the examiner the 
the examination. the Comptroller the Currency 
addressed letter the directors, calling their attention the un- 
satisfactory condition the institution, stating that its solvency was 
danger, and said: ‘‘This report emphasizes, more than ever, the 
fact that President Reece mainly responsible for the condition, due 
the unwarranted extensions credit has made and the assistance 
given banks which interested. The remaining directors, 
however, cannot escape their responsibility the shareholders 
upon them direct the affairs the institution, and 
they cannot escape liability permitting the president dominate 
the bank’s affairs.’’ 

Notwithstanding the warning thus given, the directors permitted 
Reece remain charge the bank and repeatedly approved 
excessive loans thereafter made him. the last loan 
the sheep company was not approved the appellant, and may 
not have assented thereto, but the decree against him was amply 
justified other grounds. Without doubt, the loans the sheep 
were improvidently made. Its property consisted about 
12,000 head sheep, 1,240 acres, together with certain 
range rights connection therewith, quantity hay, and some 
wool. The sheep were incumbered far beyond their value, and the 
same measure true its other property. Not long after the 
loans were made, the company lost all its property foreclosure, 
and even lost its name and corporate existence failing pay the 
license tax imposed the laws the state. course, should 
not view the situation retrospect, but the must have ap- 
peared inevitable man ordinary prudence. Assuredly, 
prudent man would have loaned his own money without security 
corporation such plight; and banking officers are vested with 
broader discretion. 


cannot, justice those who deal with the bank, 
shut their eyes what going around them. their duty 
use ordinary diligence ascertaining the condition its business, 
and exercise reasonable control and supervision its officers. 
They have something more than, from time time, elect 
officers the bank, and make declarations dividends. That 
which they ought, proper diligence, have known the gen- 
eral course business the bank, they may presumed have 
known any contest between the corporation those who are 
justified the dealing with its officers upon the 
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basis that course Martin Webb, 110 15, 
Ct. 428, 433, Ed. 49. 

the right and duty the board maintain supervision 
the affairs the bank; have general knowledge the manner 
which its business conducted, and the character that 
business; and have least such degree intimacy with its 
affairs know whom, and upon what security, its large lines 
are given; and generally know of, and give direction 
with regard to, the important and general affairs the bank, 
which the executes the details. They are not expected 
watch the routine every day’s business, observe the particular 
state the accounts, unless there special reason; nor are they 
held responsible for any sudden and unforeseen dereliction 
executive officers, other accidents which there was reason 
apprehend. The duties the board and the cashier are 
correlative. One side are those executive nature, which relate 
mainly the details. the other are those administrative 
which relate direction and supervision; and supervision 
necessarily incumbent upon the board direction, unless the 
affairs banks are left entirely the trustworthiness 
eashiers. Doubtless there are many matters which stand middle 
ground, and where may difficult fix the responsibility, but 
think there such here. The idea which seems 
prevail some quarters, that director chosen because 
man good standing and character, and that account will give 
reputation the bank, and that his only office delegate 
some other person the management its affairs, and rest that 
until his suspicion aroused, which generally does not happen until 
the mischief done, cannot accepted sound. sometimes 
suggested, effect, that, larger responsibilities are devolved upon 
directors, few men would willing risk their character and 
means taking such office; but congress had some substantial 
purpose when, addition the provision for executive officers, 
further provided for board directors manage the bank and 
administer its affairs. The stockholders might elect cashier, and 
president well. The banks themselves are prone state, and 
hold out the public, who compose their boards directors. The 
idea not tolerated that they serve merely gilded ornaments 
the institution, enhance its attractiveness, that their reputa- 
tions should used lure customers. What the public sup- 
pose, and have the right suppose, that those men have been 
selected reason their high character for integrity, their sound 
judgment, and their capacity for conducting the affairs the bank 
safely and securely. The act this presumption, and trust 
their property with the bank the confidence that the directors 
will discharge substantial duty. How long would any national 
bank have the confidence depositors other creditors were 
given out that these directors whose names often stand the 
head its business cards and advertisements, and who are always 
used makeweights its solicitations for business, would only 
select cashier, and surrender the management him? safe 
say such institution would shunned and could not endure. 


i 
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inconsistent with the purpose and policy the banking act 
that its vital interests should committed one man, without over- 
sight and control.’’ Gibbons Anderson (C. C.) 345, 349. 


The conduct the appellant and his fellow directors fell far 
short these requirements. 
The decree affirmed. 


WRONGFUL CREDITING ACCOUNT 
BANK’S OFFICERS 


Dempster Douthitt, Supreme Court Kansas, 286 Pac. Rep. 211 


Where the officers bank wrongfully withdrew funds from 
the deposit one the bank’s customers, use for their own 
purposes and subsequently replaced the amount out the bank’s 
funds, the depositor having knowledge the transaction, 
was held that receiver subsequently appointed for the bank could 
not recover from the depositor the amount put his eredit 
the bank’s officers. 


Action Dempster, receiver the State Bank 
Superior, Neb., against Douthitt. Judgment for defendant, 
and plaintiff appeals. 

Affirmed. 

Thomas Keenan, Geneva, and Turner and 
Donald Stanley, both Mankato, for appellant. 

Bernard MeNeny, Red Cloud, Neb., and McCarthy, 
Mankato, for appellee. 


HUTCHINSON, J.—This action the receiver the State 
Bank Superior, Neb., the district court Jewell County, Kan., 
against one its former depositors for $5,608.50, which plaintiff 
claims was improperly placed the the defendant his 
deposit account the officers the bank December 1926, and 
had been used and checked out defendant, except $101.42, when 
the bank failed April 28, 1927. The answer was effect general 
denial, except admitting the his account. The case was 
tried jury, which returned verdict for the defendant, and, 
from the judgment thereon favor the defendant, the plaintiff 
appeals. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 323-364. 
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Error assigned overruling plaintiff’s motion for judgment 
the pleadings and opening statements, excluding Exhibit No. 
giving certain instructions the jury, and overruling plaintiff’s 
request for directed verdict and its motion for new trial. 

While the above statement briefly presents the question brought 
here appeal, does not give satisfactory necessary view 
the case was presented and tried the court below. avoid 
confusion, let us, for the purpose this statement, disregard what 
cash item $108.50, which not vitally important 
and not well explained connected with the other transactions men- 
tioned the petition and evidence, and will refer the claim 
being even money, $5,500. 

The petition recites great detail series irregular transac- 
tions the president and cashier the bank commencing back more 
than year before the failure the bank, wherein they kept firm 
account the name Weir Aldrich, and April 30, 1926, when 
three separate notes customers were paid, amounting $5,500, 
instead sending the money the Tootle-Lacey National Bank which 
held them rediscount, new notes were supplied with different num- 
bers the files and the books, and the $5,500 placed the credit 
the firm Weir Aldrich. August 18, 1926, the defendant 
had deposit his checking account the bank more than $6,000, 
and the president and transferred $5,500 their firm 
account, placing debit slip the records showing the transaction. 
the 6th December, 1926, the president and cashier reimbursed 
the defendant’s the return the $5,500, placing his 
eredit, making deposit slip it, and alleged that this credit 
$5,500 appeared the adding machine list given defendant 
with his passbook and checks January, 1927. 

The following paragraphs from the petition will complete the 
history the case and show the theory the plaintiff the time 
the petition was filed: 


said date Joseph Weir and George Aldrich with 
the consent the defendant borrowed him and took from his 
said general account said sum $5,500.00 evidencing the withdrawal 
thereof placing debit slip the records said account 
said 

plaintiff charges that the taking said sum $5,500.00 
the money the defendant said Joseph Weir and George 
Aldrich constituted loan them defendant the interest 
rate per annum and which said money was borrowed said 
Joseph Weir and George Aldrich for the purpose taking 
and reimbursing said The State Bank Superior for the aforesaid 
three notes Headrick, Bargen and Green, after they, said Joseph 
Weir and George Aldrich, had wrongfully diverted and con- 
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verted the money paid the makers said notes hereinbefore 
recited. 

plaintiff further charges that prior said 18th day 
August, 1926, the defendant had permitted said Joseph Weir and 
George Aldrich borrow various sums money from his general 
checking account. 

said 6th day December, 1926, said Joseph Weir 
and George Aldrich wrongfully and without right authority 
appropriated and converted the cash and money said The 
State Bank Superior the sum $5,608.50 their own indi- 
vidual use and benefit and the use and benefit the defendant 
hereinafter shown without payment them said 
bank any benefit consideration whatsoever and without record 
except the placing said Joseph Weir and George Aldrich 
certain debit slip the records said bank. 

the aforesaid money said The State Bank Superior 
wrongfully converted said Joseph Weir and George Aldrich 
was them paid and the use and benefit the defendant, with 
his knowledge and consent.’’ 


The shows that the plaintiff substantially followed the peti- 
tion making his opening statement, and that the opening statement 
the defendant was part follows: 


the officers that bank misappropriated their depositors’ 
money, the statement indicates here, contend that the defendant, 
Mr. Douthitt, way responsible for it, because knew nothing 
about it, and that all Douthitt did, any customer the bank would 
do, put his money there and checked out, and doesn’t owe 
them 


March 12, 1928, the attorneys for the receiver wrote the de- 
fendant the following letter: 


write you behalf Dempster, Receiver the 
failed State Bank Superior, Nebraska. 

August 18th, 1926, appears that you loaned Messrs. Weir 
and Aldrich the sum $5,500.00. That you received December 
6th, 1926, the sum $5,608.50, which was taken from the funds 
the bank. This was the individual debt Weir and Aldrich, you, 
and you were charged with the duty seeing that they would not 
pay out the funds the bank. Since was returned out 
the funds the bank, you are liable for the repayment the same 
the bank. the event your failure repay the sum 
$5,608.50 together with interest from and after December 
1926, will obliged commence suit against you for the same. 

let hear from you.’’ 


The assignment error overruling appellant’s motion for judg- 
ment the pleadings and the opening statements can easily 
disposed when observe the nature and character the cause 
action stated the petition. unmistakably states cause 
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action based upon the improper return the sum $5,500 the 
account the defendant from the funds the bank, which sum the 
defendant few months before had definitely loaned the president 
and the bank personally, and with full knowledge had 
permitted them withdraw this amount from his checking account. 
The answer denies all this except the return the $5,500, and 
thereby raised many issues fact; and the opening statements fol- 
lowing the pleadings did not eliminate any those issues. 

appears that the trial court was not favored with the testimony 
the two witnesses who necessarily and naturally knew more than 
all others about this transaction. The only witness produced the 
plaintiff was the special agent active charge the failed bank 
under the receiver. produced books and papers belonging 
found the bank, and testified from them and the handwriting 
the officers, and explained some the entries. cross-examina- 
tion, said: ‘‘In many Weir and Aldrich took money from 
depositors and put into their own account, without authority from 
the depositors.’’ 

explained that had been unable find any checks debit 
slips the defendant the bank, and that, after the bank closed, 
saw the defendant bring the bank and hand Hogland, 
special officer then assisting the receiver, his passbook and checks to- 
gether with adding machine list checks, which included the 
$5,500 item August 18, 1926. The witness great detail gave the 
matters shown the bank records the $5,500 paid the three 
their separate notes and traced the the 
officers’ firm; later showed the withdrawal that amount from 
defendant’s account and the payment that same day this amount 
the holder the three original notes, and then showed the later 
reimbursement the account the defendant. 

The defendant testified part follows: 


was engaged the livestock business and had been 
the State Bank Superior for many years. That 
had never authorized either Weir Aldrich take any money from 
his and had never heard their doing until after the 
bank closed. After the bank closed the witness gave his bank book 
Hogland and has never seen since. 

delivered Hogland his passbook and number 
other papers including checks and notes and adding machine 
statement the charges made against his account. The witness did 
not remember any charge 


The appellant argues that, since the receiver entirely failed 
establish any the allegations the making loan the 
defendant the officers the bank his permitting them with- 
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draw money from his such matters should considered 
preliminary history were, and only for the purpose 
leading the vital point final reimbursement the appellee 
December which would and itself enrichment the 
defendant that extent out the funds the bank, and entitle 
the receiver recover the same. This the case was stated 
the first paragraph this opinion embodying the present theory 
the appellant. 

the appellant had filed his petition starting with the act 
December 1926, alleging improper enrichment the defendant, 
the answer would certainly have supplied that allegation the prior 
depletion the defendant’s account. court review, the plead- 
ings are not usually amended nor allegations eliminated therefrom. 
Even amended during the trial, the original may introduced 
evidence. the whole story here was before the jury and 
the trial court. The skill with which the petition was drawn does not 
suggest that the draftsman needlessly and thoughtlessly included the 
several strong and forcible allegations about the defendant making 
loan the president and cashier, and permitting them withdraw 
this large amount from his checking account for their personal benefit. 

the appellant should desire forget the preliminary history 
and begin with December the court the interest common jus- 
and good conscience would want know what became the 
$5,500 that was defendant’s account August 18. The defendant 
was not that date carrying deposit with the president and cashier 
the bank, but with the bank. What did the bank with the de- 
posit intrusted its care? had remained solvent, would any 
court have sustained its claim one side when ignored its re- 
sponsibility the other? 

The receiver here representing the bank, its depositors and 
creditors. 

Appellant cites many showing that officer bank 
give away the funds the bank nor use them pay his in- 
dividual debts, and, does, the bank can recover them from the 
party whom they are given. the case Cobe Coughlin, 
Kan. 522, 112 115, 1126, the officers permitted 
ereditor stockholder check the bank the amount the 
debt the stockholder him without any one making deposit 
the bank justify the same. 

952, the cashier entered the passbook his credit the 
amount his individual indebtedness and allowed the 
check out the bank, and the was required return 
the bank because the giving the bank book for the 
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individual indebtedness the cashier was sufficient put him 
his inquiry. 

The case Condon Co. State Bank Richardson, 117 Kan. 
695, 232 1070, was where the managing officer the bank gave 
executed deposit slip for his individual debt and the had 
reason know that the bank should not pay the officer’s debt. 

statement Greenwood County Bank Telephone Co., Kan. 
287, page 294, 128 357, 360, cited appellant, covers the ques- 
tion here involved: ‘‘One who receives from officer corporation 
the securities the corporation, either payment security for 
the personal debt such officer, does his peril; prima facie, 
the act 

Other citations are the same effect, but they all hark back 
the fact that the party benefited knew ought have known that 
was dealing with officer and not with the bank. That takes 
back the petition again—well drawn. all there, fully stated 
and developed, but without any testimony support the 
knowledge the defendant. 

Appellant cites and 60, under the heading ‘‘Money 
and the following paragraph therein think correctly 
states the rule about recovering back money received: ‘‘As defense 
the action defendant may and ordinarily must show such facts 
will entitle him retain the money either equitable legal 
grounds. The main principle which test the matter whether 
equity and good conscience, view the special facts the 
ease, defendant entitled retain the money against plaintiff, 
not necessarily whether has absolute right the money 
against any person, but whether his right thereto equal plain- 
tiff’s 

Great stress placed the fact that the adding machine list 
the passbook given the defendant shortly before the bank closed 
should have put the defendant upon inquiry, and that was his duty 
have examined when was given him, but his neglect 
promptly will not put him upon inquiry, and his testimony that 
did not remember seeing this item and did not know until 
after the bank closed. 

The motion for directed verdict for plaintiff was properly over- 
ruled because there was testimony the making loan the 
officers, the withdrawing the funds from defendant’s account 
with his knowledge permission, but evidence the contrary; and 
the evidence notice put defendant upon inquiry was not 
itself conclusive. 

Appellant insists that was error for the court exclude Exhibit 
No. which was debit slip showing earlier withdrawal $9,500 
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from the defendant’s checking account the same bank officers, 
which was placed their firm account and returned about three 
weeks. The record shows nothing the way bringing this trans- 
action the knowledge the defendant and nothing put him 
upon Without some evidence along these lines, the exhibit 
was properly excluded. 

Appellant complains the instructions given, that they make 
the knowledge the defendant the wrongful acts the officers 
required factor the appellant’s case, that the jury was per- 
mitted consider open question whether the officers the 
bank wrongfully appropriated bank money, and that the jury was 
authorized consider the question the defendant making loan 
the officers and the withdrawal his deposits connection with 
the wrongful reimbursement. 

The instructions the court were necessarily based upon the 
evidence well the pleadings, and the absence proof 
essential element the plaintiff’s cause action will not withdraw 
that feature the case from the consideration the jury, especially 
when the evidence the defense was directly and positively the 
find error the giving the instructions the 
overruling the motion for new trial. 

The judgment affirmed. 


LIABILITY BANK FOR MISAPPROPRIATION 
OFFICER 


Arkansas Valley Bank McClenahan, Supreme Court Arkansas, 
Rep. (2d) 772 


bank responsible for the misappropriation 
president securities and money left with the bank cus- 
tomer for safekeeping and investment. 

this case question whether the customer was 
dealing with the bank with trust company which 
the same rooms and had the same officers. 


Suit Jessie and another against the Arkansas 
Valley Bank and others. Decree for plaintiffs, and defendants appeal. 
Affirmed. 
Warner Warner and Daily and Woods, all Ft. Smith, fer 
appellants. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 867. 
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Evans Evans, Booneville, Dobbs, Ft. Smith, 
Young, all Little Rock, for appellees. 


MEHAFFY, J.—This action was begun the Sebastian chancery 
court appellees (Mrs. MeClenahan and her daughter) recover 
from the Arkansas Valley Bank and others, alleging misappropria- 
tion moneys and securities and cashing checks without authority. 
October 23, 1927, the court, application the appellees, ap- 
pointed master hear and take testimony and make his report 
the court and and perform all things and possess and have 
all powers usually possessed masters chancery. Both parties 
eonsented the appointment Hon. Wofford master. The 
master took testimony, filed his report, together with the evidence 
taken him, and, addition reporting the evidence, made the 
following finding: ‘‘I find from the facts: (a) That Mr. Hayes 
acted the special agent Mrs. Jessie McClenahan and her 
daughter, Miss Marianna invest their funds and 
that did not represent the bank. (b) That had authority 
sign the names Mrs. and her daughter checks and 
that the Arkansas Valley Bank was authorized cash the six checks 
the total sum $5,900.67.’’ additional testimony was taken 
court, but the case was heard the testimony taken before the 
master, including depositions witnesses, documentary evidence, and 
the pleadings the case. After the master had filed his report, both 
parties filed exceptions the report, and the court, after hearing 
the exceptions filed both parties, sustained the several excep- 
tions the defendants the report the master and, sustained the 
plaintiff’s exceptions No. and No. 18, and found the issue facts 
well law favor appellees and against appellants, and 
entered decree favor appellees for the sum $19,300.37, with 
per cent. interest from November 1928, until date, amounting 
$19,636.83 May 20, 1929, the date the decree. Appellants 
this appeal reverse said decree. 

The appellees moved from Oklahoma Ft. December, 
and her husband were separated, and, 
the result, property settlement, she received through her attorney, 
Judge check for $5,000, three notes aggregating 
$19,000, bearing per cent. interest, and $6,000 Liberty bonds, 
total $30,000 received the settlement. When Judge 
received this, told appellees, and they met him 
Valley Bank May 12, 1920, and Judge Faleoner advised them de- 
posit the money and securities with the Arkansas Valley Bank, telling 
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them that did business at-that bank, and that, they would let 
the bank attend their matters, the income interest from the 
$30,000 would make them living. 

the $5,000 cash received, $4,500 was deposited the bank 
savings account and $500 checking account. The Liberty 
bonds and notes were put safety deposit box, which was secured 
appellees upon the advice the officers the bank. 

John Gardner was president the Arkansas Valley Bank 
the time, Hayes was active vice-president, and Sexton 
was vice-president and Both appellees were ignorant 
business methods, knew nothing whatever about what with their 
moneys and securities except they were advised the officials 
the bank and Judge Falconer, and Judge Falconer advised them 
deal with that bank and that they would properly taken care 
of. the time the deposit was made, the Arkansas Valley Bank 
and the Arkansas Valley Trust Company occupied the same room. 
The officers the Arkansas Valley Bank were the officers the 
Arkansas Valley Trust Company. Hayes, the active vice- 
president, had lived Oklahoma, and the appellees had been ac- 
quainted with him Oklahoma, and they did not know any other 
officers the bank. Hayes was more active attending their 
affairs than any other person the bank; fact, their business was 
transacted him almost entirely. September, 1920, the Arkansas 
Valley Bank and the Arkansas Valley Trust Company separated, and 
thereafter occupied offices different buildings. Hayes re- 
mained active vice-president the Arkansas Valley Bank until 
some time 1922, which time ceased active vice-president 
and ceased draw salary from the bank vice-president. still 
remained director and vice-president, however, and signed letters 
written him vice-president the Arkansas Valley, Bank. 

1926 Hayes was arrested, charged with forgery and embezzle- 
ment, and placed jail, and appellees wanted make his bond, and 
drew check for $3,000. The sheriff called the bank, and the 
bank said they did not have money there pay it. They expressed 
surprise not having the money, and went the bank, and wanted 
see their securities, claiming that, the money was not there, 
the securities should be. They then discovered that, while there was 
list the securities the deposit box, securities notes were 
found, except one $1,000 note executed Hendrix and $2,000 note 
was found Hayes’ desk. Three notes for $1,000 each were found 
the Merchants’ National Bank, and had been used Hayes 
collateral note his for borrowed money. When the Merchants’ 
National Bank learned that Hayes had used these notes collateral 
without authority, surrendered them Mrs. The 
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total amount found the Arkansas Valley Bank and the notes 
the Merchants’ National Bank was $6,000. The agreement, when 
the appellees deposited $4,500 the savings account, was that their 
money deposited that way should bring per cent. interest, but 
was understood that would invested securities higher 
rate interest. The McClenahans had bought home and furniture, 
and used some the money this way; however, Miss McClenahan 
had worked, received small salary, and the money she received 
salary was also used making payments the home and furniture. 
The master found that the amount the loss appellees was 
$22,731.77. Hayes his testimony admitted that embezzled 
$12,000 $13,000 the McClenahan’s money and embezzled the 
money the Arkansas Valley Bank. Each the appellees was given 
key the safety box. one however, could get into the safety 
box, even with the key, some person from the bank going 
with them and using the master key. After some time, Hayes, stating 
that wanted get into the deposit box get some notes, 
make investment, secured the key Miss and never 
returned it. The evidence entirely too long set out. would, 
fact, make considerable volume, but such evidence appears 
necessary will mentioned the opinion. 

The appellant (the bank) contends for reversal, first, the 
ground that the master’s findings not only must given due weight, 
but that, since both sides consented the particular individual 
named master, are conclusive. called the case 
Carr Fair, Ark. 359, 122 659, 661, Ann. Cas. 906, 
and that case, the court said, quoting with approval from the case 
dealing with these exceptions the conclusions the master de- 
pending upon the weighing conflicting testimony have every 
reasonable presumption their favor, and are not set aside 
modified unless there clearly appears have heen error mistake 
his and continuing, the court said: ‘‘The findings the 
master appointed the court its own motion should not lightly 
disregarded the court. They should highly persuasive; and, 
when the findings are based upon conflicting evidence, they should 
accorded the great weight which they are entitled. And, 
the court does not give the findings such master that weight 
which the evidence shows they are entitled to, its action will re- 
versed upon The doctrine announced the relied 
appellants has been several times approved this court. 

the instant case, however, the master reported the evidence, 
and the close his report makes the findings relied appel- 
lants. These findings, however, not purport findings fact. 
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The master states: find from the facts that Hayes acted 
the special agent Jessie and Marianna McClenahan and did not 
represent the bank.’’ This the conclusion reached the master 
from the facts evidence. also finds from the facts that Hayes 
had authority sign the checks. The rule is, announced this 
that the findings fact master are persuasive when such 
findings are based conflicting evidence. When the findings 
master are based conflicting evidence, they should have great 
weight, but they are not conclusive even when based conflicting 
evidence. the instant case, the undisputed evidence shows that 
Judge and the went the Arkansas Valley 
Bank; they were requested meet Judge Falconer the bank, 
not the trust company, and they were introduced the officers 
the bank and not the officers the trust company. true 
that there some evidence that Gardner said, have the Arkansas 
Valley Trust Company here attend those things. There 
but one reasonable conclusion think from that statement, 
Gardner made it, and the proof tends show that did, and that 
that ‘‘we’’ meant the Arkansas Valley Bank, said 
the bank had this trust company here. The appellees being inexperi- 
enced business, think they would necessarily that Mr. 
Gardner meant that the bank would attend their business. was 
all the same building, the deposit was made the bank, the securities 
were left with the bank, all the dealings were with the officers the 
bank, and this the testimony with reference whether Hayes 
was acting their agent whether the bank was, and think 
the testimony conclusively shows that the bank was the agent 
the McClenahans and not Hayes. 

next contended that the appellees’ testimony precludes 
recovery for any amount excess $5,900.67. not agree 
with appellants this contention. the other hand, think the 
testimony conclusively shows that the went the bank 
for the purpose dealing with the Arkansas Valley Bank and with 
one else, and that they least thought that the bank was attend- 
ing their business. They were justified this belief because 
they were introduced the officers officers the Arkansas Valley 
Bank, and while true the same men were officers the Arkansas 
Valley Trust Company, the McClenahans did not any time 
with them with Hayes, officer the Arkansas 
Valley Trust Company, but dealt with them officers the Arkansas 
Valley Bank. 

Appellants rely statement answer question Miss 
McClenahan, which follows: ‘‘The conversation was held between 
mother, Mr. John Gardner and Mr. Hayes. mother 
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said Mr. Hayes and Mr. Gardner: ‘Now you will see that this 
money kept invested; that will kept circulation,’ and Mr. 
Gardner said: ‘That business and will. have the Arkansas 
Valley Trust Company. That what here for and that money 
nearly can, will always kept out bringing interest.’ 
This was the statement Mr. Gardner, president the bank; 
had been introduced the parties the president the bank, and, 
when asked the money would kept invested, answered, ‘‘That 
business and will’’; that is, the business the Arkansas 
Valley Bank, Gardner president the Arkansas Valley Bank. 
The evidence nowhere discloses that that time appellees either 
them knew that there was Arkansas Valley Trust Company, 
and, they had known it, they were inexperienced, and knew nothing 
about what Gardner meant except what his statement indicated, that 
he, president the Arkansas would keep the money 
invested. Mr. Gardner died before the case was tried, and, course, 
his testimony could not had. not agree with the appellants 
that Miss McClenahan’s testimony showed that time that she knew 
anything about two institutions. All the business was done with the 
bank its officers, and the testimony nowhere discloses that any- 
thing was said anybody officer the Arkansas Valley Trust 
Company. 

Appellants argue length that the Arkansas Valley Bank was 
banking institution, and did not have authority what was 
done this case, and for that reason not liable. This question 
authority the bank was discussed the case Sullivan 
Arkansas Valley Bank, 176 Ark. 278, (2d) 1096, 1098, 
296. that case was earnestly contended that for the 
bank undertake the things there did would ultra vires 
(beyond the power the bank), and for that reason the bank would 
not liable, and there said: ‘‘That made and published false 
statements about the condition the mortgage company; that 
induced these persons invest their money worthless bonds when 
they knew they were worthless; and the suit based tort far 
the bank concerned, and has been many times held that the 
doctrine ultra vires does not apply corporation’s torts, but 
only its contracts contractual relations. Suits are maintained 
against corporations every day and recoveries had for negligence, 
willful wrong, and all kind torts, and has never been contended, 
far know, that corporation was not liable for these 
things because was ultra vires. ‘Is the doctrine ultra vires 
applicable this case? The doctrine ultra vires has never been 
held apply corporation’s torts, but limited its contractual 
relations.’ ‘Corporations are liable for every wrong they commit, 
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and such the doctrine ultra vires has application.’ 
Sullivan Arkansas Valley Bank, 176 Ark. 278, (2d) 1096, 

also said the above case: ‘‘In Bissell Mich. So. 
Co., 258, leading case, the court held that corporations, 
like natural persons, have the power and capacity wrong; that 
corporations have right violate their charters, but they have 
the capacity so, and are bound their acts where re- 
pudiation such acts would result manifest wrong innocent 
parties; that the plea ultra vires, according its just meaning, 
imparts, not that the corporation could not make the unauthorized 
contract, but that ought not have made it; that such defense 
not entertained where its allowance will greater wrong 
innocent third parties; that, although corporations cannot rightfully 
any act not authorized their charters, yet such acts, when done, 
are regarded the corporation’s acts; and, the course 
their performance others are injured the negligence the 
officers the corporation, the corporation responsible, such liability 
arising from the duty, which every railway company owes persons 
within its cars with its 

have carefully read and considered the entire testimony 
this case, and have reached the conclusion that the McClenahans, 
appellees here, were dealing with the Arkansas Valley Bank; that 
the officers the Arkansas Valley Bank committed the wrongs com- 
plained them. They had access this money and security 
they were officers the Arkansas Valley Bank, and think 
the testimony clearly shows they are liable. There some conflict 
testimony whether the vice-president, Hayes, had 
authority sign the checks the McClenahans. himself 
testified that had authority; also testified, however, that 
embezzled $12,000 $13,000 their money; also plead guilty to. 
stealing the money the bank and forgery. Mrs. McClenahan 
and Miss both testified that did not have authority 
sign their names checks. All the authority ever had was 
invest their money interest-bearing securities, and had this. 
authority because was vice-president the Arkansas Valley Bank. 
true that Miss McClenahan talked him and not others, 
because she knew him, but this does not signify that she was dealing 
with him personally that she ever made him her agent. Persons 
bank deal with bank. often happens that they would 
prefer talk particular officer the bank, but this does not 
make that particular officer their agent, and therefore conclude 
that the chancellor was correct finding that Hayes did not have 
this authority. 
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would serve useful purpose extend this opinion re- 
viewing all the testimony and authorities presented the parties. 
have carefully examined the entire record and reached the con- 
that the chancellor’s findings are correct and supported 
preponderance the evidence. The decree therefore affirmed. 


BANK NOT LIABLE FOR FAILURE RESPON- 
SIBLE SUBAGENT DELIVER RUBLES 


Rosenberg Northwestern National Bank, Supreme Court Minne- 
sota, 230 Rep. 280 


bank, which agrees purchase and remit for another Russian 
rubles person Russia, not liable for the nondelivery 
the rubles due the negligence, any, responsible subagent 
selected it, with due care, make the remittance. 


Action Sam Rosenberg against the Northwestern National Bank. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Koon, Whelan Hempstead and Charles Davis, all Minne- 
apolis, for appellant. 

Bessesen Bessesen, Minneapolis, for respondent. 


HILTON, J.—Defendant appeals from judgment. November 
1917, plaintiff employed defendant, national bank, his agent 
purchase 2,000 Russian rubles and remit the same plaintiff’s wife 
designated address Russia. Plaintiff delivered defendant 
$295.75 used said purchase and remittance. Defendant em- 
ployed the Irving Park National Bank New York City, respon- 
sible concern engaged the transmission foreign currency for- 
eign countries, agent effect the purchase and remittance 
said rubles. Shortly thereafter the New York bank informed defend- 
ant that said rubles had been advised abroad. They were never re- 
ceived delivered plaintiff’s wife. Defendant exercised due 
the selection the bank question agent effect the 
purpose stated. Plaintiff, July 1928, demanded the return him 
the sum $295.75, which demand was refused, and his action com- 
menced. The foregoing is, substance, the findings the trial court, 
the case being tried without jury; the findings have ample support 
the evidence. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 54-57. 
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The court first, a-conclusion law, found that defendant 
was entitled judgment, that plaintiff take nothing his action, and 
that defendant recover its costs and disbursements. Judgment was 
ordered accordingly. Upon application plaintiff for amended find- 
ings fact and conclusions law, the court ordered that the con- 
clusions theretofore made stricken out, and that there substituted 
place thereof conclusion that plaintiff was entitled judgment 
against defendant for $295.75 and interest, and ordered judgment ac- 
cordingly. From the judgment entered, this appeal was taken. 
With each said determinations the court comprehensive mem- 
orandum was filed. 

considering the case, the trial court called attention the rule 
established Streissguth German-American Bank, Minn. 50, 
berg State Bank Slayton, 170 Minn. 15, 212 16, placing 
liability bank for the negligence agent which had sent 
items for collection; and chapter 138, Laws 1927, relieving from 
such liability due care was used selecting the agent. 
noted that the two cases cited not cover, terms least, the 
situation here. 

One the defenses interposed was that the statute limitations 
had run against the claim; also that, recovery had, would not 
the amount paid the defendant, but only the value the rubles 
upon the nonperformance the contract. Plaintiff, opposing the 
claim the running the statute limitations, asserted that cer- 
tain acts the bank had tolled the same. Other points not necessary 
for our consideration were asserted. While consideration these 
matters might prove interesting, there necessity therefor. 

The relation principal and agent existed between plaintiff and 
defendant; not that creditor and debtor. Defendant did not agree 
deliver the rubles wife. The word ‘‘remittance,’’ used 
the receipt given plaintiff, does not involve the idea delivery. 
Katcher American Express Co., Law, 165, 109 741; 
Scheibe Zaro, 199 App. Div. 807, 192 433. Plaintiff knew 
that defendant did not have the rubles hand; that was not its 
purpose purchase and directly remit transmit them itself; that 
would necessary secure some one else attend thereto. The 
usual and ordinary course adopted such matters was followed. 
Plaintiff testified that one reason for having the bank attend the 
business was that the bank represented that had the best ‘‘connec- 
tions the world.’’ this case, plaintiff principal employed de- 
fendant his agent perform the services desired. Defendant em- 
ployed the New York bank, responsible concern, his (plaintiff’s) 
subagent. Defendant was not liable for the negligence, any, such 
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subagent. The facts this case bring within the following rule, 
stated Semingson Stock Yards National Bank, 162 Minn. 424, 
203 412, 413: ‘‘If agent employs subagent for his prin- 
cipal, authority the principal, express implied, the subagent 
the agent the principal. such case the agent not liable 
for the negligence the subagent, unless failed use due care 
the selection the subagent.’’ See, also, Nicoletti Bank Los 
Banos, 190 Cal. 637, 214 51, 1479; Weiss Liberty 
Trust Savings Bank, 227 Ill. App. 405; Spira Eisen, Ohio 
App. 511. 

The case remanded, with instructions enter judgment favor 
defendant. 

Reversed and remanded. 


MONEY DEPOSITED INDIVIDUAL TRUST 
FUND FOR MUNICIPAL PURPOSE HAS 
PREFERENCE BANK’S 
INSOLVENCY 


Village Monticello Citizens’ State Bank, Supreme Court 
Minnesota, 230 Rep. 889 


agreement, under which bank receives money deposited 
individual create trust fund for the erection 
village library makes the bank trustee for the village, 
and the village may claim the deposit preference the bank’s 
the absence defense that the cash the bank 
was any time depleted that conversion the fund the 
bank was established. 


Action the Village Monticello and others against the Citizens’ 
State Bank and another. Judgment for plaintiffs, and defendants 
appeal. 

Affirmed. 

Nordstrom, St. Paul, for appellants. 

Whipple, Monticello, for respondents. 


HOLT, J.—The appeal from judgment for $4,901.90 favor 
plaintiffs preferred claim against the Citizens’ State Bank 
Monticello, Minn., and Veigel, its receiver. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 132, 133. 


690 THE BANKING LAW JOURNAL 


The facts are these: Worth Brasie, one Monticello’s first settlers, 
who for many years was there engaged business, April, 1920, 
proposed writing the three banks therein create trust fund 
for the erection library building the village, for the 
use and benefit its inhabitants, depositing for that purpose 
$10,000, one-third thereof each the said banks, which defen- 
dant bank was one. deemed the then price labor and materials 
entirely too high erect the building intended the village should 
have, and thought the banks might willing augment the fund 
paying per cent. annual interest, compounded semiannually, 
upon the funds intrusted them while awaiting more propitious 
time for building. The defendant bank, and assumed the other 
two, accepted the trust, and received one-third the $10,000. With 
accumulations the fund correctly represented the judgment. 
Prior the erection the building, the defendant bank became 
insolvent and was taken over the state commissioner banks, 
defendant Veigel, for the purpose liquidation. 

Whether the fund thus received the bank was received 
deposit loan, trust fund kept intact and accounted 
for such, the one and only question raised the appeal. The 
tracing trust funds not involved, for although the bank found 
insolvent there nothing indicate that the cash hand, from 
the time the money was received until defendant Veigel came into 
possession, was any time less than the amount the judgment. 
see it, the decision turns upon the proper construction the 
writings under which the bank received the money. thereunder 
was trust fund, wrongful commingling thereof with the bank’s 
other assets would not destroy its character, prevent the cestui 
que trust from claiming preference. 

The proposal too lengthy set out full, and the written 
the bank. The particular features therein which ap- 
pellants stress showing that the money was received loan 
deposit are these: The agreement the bank pay per cent. 
interest the fund, semiannually compounded; and the proposal 
stated ‘‘Next July and prior July 10th will deposit your 
banks the sum $10,000 about equal distribution the credit 
‘Worth Brasie Library Fund’ and there said deposit remain 
until that time when it, with the interest additions thereto, together 
with the recessions the cost labor and material, will fully pay 
the entire cost the building.’’ admitted that the agree- 
ment pay interest indicative the relation lender and 
borrower and the use the word which ordinarily 
means that the moneys deposited are become part the general 
assets the bank and used such, making the depositor general 


i 
| 

| 
q 

| 


THE BANKING LAW JOURNAL 691 


the bank. But the use word phrase lengthy 
agreement not determinative. The whole agreement, its purpose 
and scope, should considered. doing there can fair doubt 
the fact that Worth Brasie intended constitute the $10,000 
trust fund the hands the banks for the purpose the erection 
the village public library for the use its inhabitants. The 
donor states that felt under obligation to.the people Monticello 
and Wright county, and desired something for their enjoyment, 
has concluded erect library, but high prices made 
the contribution decided upon insufficient and anticipation 
lower prices for construction distant future gives the 
banks this $10,000 trust, kept fund, stipulating that 
the banks augment the fund adding thereto interest per cent. 
per annum, compounded semiannually. not think this should 
construed giving the banks the right mingle the fund with 
the general assets the banks borrowing it. The donor thus 
expresses it: 


me, the object gained, to-wit: library 
building, beautiful and attractive—you banks being truly loyal 
the town’s best interests and the said ‘Fund’ remain for time 
undisturbed, you might consent pay per cent. annual interest 
semiannual compounding, the same being one per cent. more than 
you now pay, which would give each bank stockholder pecuniary 
interest the building and manner almost unconsciously. 

the said ‘Fund’ will held trust for the purposes 
herein set forth, desire the Board Directors each bank give 
their bond that the details this proposition will faithfully 
performed. need not say that you well know that would not 
the least reflection upon the soundness and stability your 
banks, but would indication unanimity spirit and 
pledge co-operation the project which co-operation 
great importance.’’ 


This language readily construable not exacting interest for 
the use the fund, but rather bargaining for contribution 
from the banks annual rate percentage the increase 
the trust fund. Anderson, 120 Okl. 194, 250 1018, 
example that provision for allowance interest does not neces- 
sarily determine that there was general deposit. When con- 
sidered that the documents the transaction are drawn 
layman there ought not any doubt the intention the 
donor make the banks trustees trust fund for the purpose 
stated. That accomplished the purpose and did not create the 
relation himself lender creditor the bank apparent 
from the legal deduction that creditor Worth Brasie could have 
reached the fund legal process, nor could Brasie have sued the 
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banks and recovered account this gift, unless the village failed 
take steps erect the library within twenty years. any view 
the transaction, was not loan general deposit, was 
special deposit disbursed the banks for particular purpose 
and thereby they became trustees thereof, and case insolvency 
the cestui que trust entitled preference unless good grounds 
the contrary are shown. Blummer Scandinavian American State 
Bank, 169 Minn. 89, 210 869, and authorities therein cited. 
Although the money received from Brasie was trust fund and 
the bank received trustee, could, course, convert the fund 
that case the bank’s insolvency the cestui que trust would 
unable lay hold the identical fund obtain preference 
over general creditors. But that the right preference lost 
not made defense either pleading proof. The answer 
admits the writings, the proposal and acceptance, and avers that 
the legal effect thereof was make the bank borrower ordinary 
depositor the donor and not the trustee trust fund. If, 
hold, the bank became trustee, then the cestui que trust 
entitled preference, unless there showing that the cash that 
came into the hands defendant Veigel does not equal the trust 
fund, that the cash hand after the receipt the trust fund 
was any time depleted that conversion the fund estab- 
lished. Blythe Kujawa, 175 Minn. 88, 220 168, 
330. Nothing the sort was attempted, for, stated, the defense 
was predicated wholly upon the legal interpretation the writings 
under which the money was received. the absence such evi- 
dence the presumptions are that trustee will keep trust funds intact 
and separate from his own funds, and that will not use con- 
vert moneys held trust meet any his own obligations. 
Defendants cite from Veigel, Commissioner, 169 Minn. 
173, 210 891, the statement: ‘‘A deposit bank general, 
unless there agreement that shall special, applied 
the money was accepted the bank the capacity trustee— 
there was need impressing trust. Strong reliance placed 
Missouri Mut. Ass’n Holland Banking Co., 220 Mo. App. 1256, 
290 100, where the plaintiff raised $5,000, which under 
statute was required keep deposit some bank order 
insurance business. The defendant bank failed, and 
the suit was establish preference. There also was provision 
the agreement pay interest. Under the statute and the peculiar 
agreement, the court construed the deposit general and not 
special, and the court deemed the decision the Supreme Court 
Paul Draper, 158 Mo. 197, 77, 78, Am. St. Rep. 296, 
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controlling, wherein states: ‘‘The rule deduced from all these 
when considered together, and which may characterized 
the Missouri doctrine, contradistinction from that prevailing 
some other jurisdictions, with which not harmony, that 
where trustee, agent, bailee wrongfully mixes trust money with 
his own, that cannot distinguished which his own and 
which trust money, and becomes insolvent, equity will follow the 
trust money taking out the insolvent estate the fiduciary 
the amount due the cestui que trust, although cannot identified 
separated from the other funds with which was mixed. 

order bring the plaintiff’s case within the operation 
this rule, the fiduciary relation the bank the deposit must 
appear. The bank could not wrongfully mix the trust fund with 
its own unless reason the deposit becomes trustee, agent, 
bailee that fund for the benefit the cestui que trust,’’ 
the Holland Banking Co. Case the bank did not become trustee 
virtue the deposit, make the use thereof wrongful. 
fact the statute seems have required it. the instant case 
the bank, agreeing become trustee the fund, precluded 
itself from rightfully mingling the same with its own funds 
dealing therewith otherwise than trustee. 

The judgment affirmed. 


CASHIER’S CHECK ENTITLED PREFER- 
ENCE OVER GENERAL CREDITORS 
COLLECTING BANK 


Central Trust Company Bank Mullens, Supreme Court 
Appeals West Virginia, 153 Rep. 145 


Where bank issues check payment deposit 
and fails before the check presented for payment the holder 
the check entitled preference payment over the other 
the bank. 

this case appeared that savings bank depositor 
Mullens moved Williamson and April 1927, delivered 
bank Williamson his check for the amount his savings, 
and his pass book with the Mullens bank. These were sent 
the Mullens bank for collection and April 12, 
1927, they reached that bank, which issued check 
payment, forwarded the Williamson bank, and balanced and 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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closed the depositor’s account. The Williamson bank credited 
the check the depositor and promptly sent for pay- 
ment through its customary channels. reached 
April 20, the same day the Mullens bank was closed the bank- 
ing commissioner, and was returned the Williamson bank 
unpaid because that fact. receiver was appointed for the 
Mullens bank. There were all times sufficient funds the 
Mullens bank pay the check. There were mutual 
accounts between the banks. was held that, when the Mullens 
bank made the collection and closed the depositor’s account, the 
relation principal and agent existed between the banks and 
that the Mullens bank held the amount trust for the William- 
son bank, which had preference therefor over the general credi- 
tors the Mullens bank. 


Suit the Central Trust Company, receiver for the Bank 
Mullens, against the Bank Mullens and others, wherein the First 
National Bank Williamson claimed priority over general creditors 
insolvent bank. From decree denying preference, claimant 
appeals. 

Reversed and remanded. 

See, also, 107 Va. 679, 150 221; 150 137. 


Herndon Partlow, Samuel Christie and Sidney 
Christie, both Keystone, and Hansbarger, Williamson, 
for appellant. 


Brown, Jackson Knight, Charleston, for appellees. 


LIVELY, P.—The Bank Mullens became insolvent and was 
closed the banking commissioner April 20, 1927. This cause 
was instituted its receiver wind the affairs the insolvent 
bank. The appellant, First National Bank Williamson, claimed 
priority over the general creditors the bank for the sum $1,028.05 
evidenced cashier’s check the insolvent bank; the priority 
and preference were denied, and this appeal followed. 

Appellant’s claim originated follows: Cattaruzza had formerly 
lived Mullens, and had accumulated $1,028.05 his credit the 
Bank Mullens savings. Later, moved Williamson, and 
April 1927, delivered appellant his check for the amount 
his savings, together with his passbook savings the Bank 
Mullens. immediately sent the check and passbook the 
Bank Mullens, with letter requesting collection and remittance. 
April 12, 1927, the check and passbook reached Bank Mullens, 
which, that day, issued its cashier’s check payment, and 
forwarded same appellant. savings account was 
then balanced and closed. received the check, 
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credited Cattaruzza with whom opened account, and paid 
therefrom his checks the sum $230. Upon receiving the 
check, appellant promptly sent the same for payment through 
its channels. reached Mullens through federal ex- 
change bank April 20th, the very day the bank was closed 
the banking commissioner, and was returned appellant unpaid 
because that fact. receiver was later appointed. stipu- 
lated that the time the Bank Mullens issued its cashier’s check 
payable appellant had hand, and has always since had, 
more than enough cash pay the check. Appellant inter- 
vened this suit petition and set its claim for preference. 
master commissioner reported that appellant’s claim was not en- 
titled preference, but should paid pro rata with general credi- 
tors. Appellant excepted the report, the court overruled the ex- 
ceptions, and confirmed the report decree February 27, 1929; 
from which decree this appeal was taken. 

Since this decree was entered the principles law applicable 
the facts above set out (and about which facts there contro- 
versy) were pronounced length this same cause October 15, 
1929, Central Trust Co., Receiver Bank Mullens, Va., 
150 187. would serve useful purpose reiterate the 
reasons and review the authorities and decisions there discussed. 
When the Bank Mullens made the for immediate re- 
mittance the Cattaruzza check and closed his account, the rela- 
tion principal and agent between the banks existed and continued, 
and the Bank Mullens held the amount trust for appellant 
and not debtor the latter. There were mutual accounts 
between the two banks. makes difference that the amount 
the check was not formally separated from the bank’s general funds 
and labeled being the property appellant. was impressed 
with the could easily traced the hands the re- 
ceiver. Hawaiian Pineapple Co. Browne, Mont. 140, 220 
1114, and other cases cited Central Trust Co., Receiver Bank 
Mullens, supra. 

Besides, the drawing and delivery the cashier’s check payable 
appellant payment the money the bank had collected from 
Cattaruzza’s savings operated assignment pro tanto that 
sum from the bank’s funds, and makes very little difference 
whether appellant Cattaruzza was the beneficiary. The authorities 
are collated Central Trust Co. Bank Mullens, supra. 

The decree February 27, 1929, far only denies 
appellant preference the payment its claim over the general 
the bank, reversed, and the cause remanded. 

Reversed and remanded. 


= 
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PRESIDENT’S POWER SELL BANK’S REAL 
ESTATE 


Kelly, Murray, Inc. Lansdowne Bank Trust Co., Supreme Court 
Pennsylvania, 149 Atl. Rep. 190 


bank, where the bank refused complete the sale, the burden 
proving that the president the bank had authority make 
the contract sale that his act was subsequently ratified 
the broker. 

The president cannot bind the bank beyond its ordinary busi- 
ness without special authority. was held that the sale real 
estate the value $250,000 bank with capitalization 
$375,000 was not ordinary routine transaction which the presi- 
dent had implied power consummate without consultation with 
the other regularly constituted managers. 


Action Kelly, Murray, against the Lansdowne Bank 
Trust Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and judgment rendered for defendant. 

Howard Lutz (of Lutz, Ervin, Reeser Fronefield), Media, 
and Lewis Lawrence Smith, Philadelphia, for appellant. 

Leroy Van Roden, Media, and Robert Greer, Reading, 
for appellee. 

SADLER, J.—The Lansdowne Bank Trust Company, defendant, 
was formed, 1927, the merger separate institutions. 
result, became the owner two buildings, which were longer 
required for its corporate purposes. Arnold was president the 
company, and member both the board directors and the finance 
committee. The former met regularly once month, and, between 
times, the latter, composed six members the board, convened 
weekly transact any necessary business. The wisdom disposing 
both properties, far the record discloses, was first con- 
sidered regular meeting the directors September 1927, 
when one Miles made lump bid, which was rejected, and officers 
were instructed make sale the premises ‘as is’ price not 
less than $250,000 Three real estate brokers, besides the plain- 
tiff, were consulted, though exclusive agency sell was given 
any. the president reported the board offer $55,000 
for the less valuable structure, and, November 18, the 
were directed consummate the transaction, and convey one 
Greenberg. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §861. 
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meeting the finance committee December 2d, offers for 
the second building were presented and discussed, but definite 
action was taken. Five days later, Kelly, who acted the repre- 
sentative the plaintiff firm this transaction, talked with the 
president, stating that client his might interested, and was 
told that price less than $200,000, without commission, would 
considered, but that arrangements could made accept, part 
payment, purchase-money mortgage, bearing interest per cent., 
due five years. the 9th, the broker phoned Arnold, advising 
that had secured buyer who was willing purchase for the sum 
named, but preferred substitute for the suggested mortgage, 
ground rent, payable ten years, carrying rate interest less 
than six per cent. Though contradicted, his evidence must taken 
true, the present proceeding, since the jury rendered verdict 
for plaintiff. was told make offer writing, which would 
submitted the meeting the finance committee held the 
same evening. Accordingly communication was sent, which was 
expressed willingness purchase for $200,000, without commissions, 
which $175,000 was paid ten-year ground rent, with 
interest five per cent. for the first five years, increasing one-half 
per cent. for the remaining period. Kelly testified had, the 
previous conversation the same day, advised Arnold that would 
execute six per cent. mortgage, insisted on, but proposition 
buy such terms appears the letter forwarded the bank, nor 
was such knowledge brought the attention the finance committee 
board directors, far the record discloses. When the former 
met, considered three offers, one being that plaintiff, and another 
tentative proposition. determined sell Simonds, through an- 
other agent, Friedman, accepting part payment per cent. 
mortgage. This action was reported the directors their next 
meeting December 16, and approved them. 

Plaintiff claimed accepted the offer sell made the presi- 
dent, Arnold, having secured client able and willing buy, and 
that the letter written was intended merely submission 
alternative proposition fixing the terms settlement. demanded 
payment commission the purchase price paid the buyer, 
not secured through any act its part, and brought suit recover. 
From the judgment entered verdict its favor, this appeal was 
taken the bank. Though several matters are assigned error, 
the real question for our consideration the authority Arnold, 
the president, individually agree sell the bank building, and bind 
defendant pay compensation broker who had secured pur- 
chaser, for must accept accurate, for present purposes, the 
statement .of Kelly that his client was ready and willing comply 
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with the terms proposed Arnold. the latter had power con- 
tract for the bank, and did agree sell, and the broker supplied 
buyer, the terms fixed, was entitled commission, though, 
for other reasons, the transaction was not consummated. Rick 
Moyer, 296 Pa. 176, 145 793. 

The burden proving particular act was done behalf 
another, obligate him, upon the party who alleges it. 
Dougherty Distillery Warehouse Co. Binenstock, 293 Pa. 566, 143 
195; Long Lehigh Coal Nav. Co., 292 Pa. 164, 140 871. 
Even though Arnold had agreed sell the client plaintiff for 
definite sum, and failed see that his contract was carried out 
the officers the bank, resulting loss the claimant, the defendant 
bank cannot held liable, unless his conduct was expressly authorized 
ratified. Allegheny County Workhouse Moore, Pa. 408; 
Twelfth St. Market Co. Jackson, 102 Pa. 269; Harvey Schuylkill 
Trust Co., 199 Pa. 421, 277. Parties who deal with officers 
corporation are bound take note and advise themselves the 
extent their powers act for the company. Deliman Greek 
Union, 275 Pa. 571, 119 606. This power may implied 
when the transaction undertaken within the line ordinary 
duties imposed such individual (Stilley McNeal, 219 Pa. 533, 
58), even though there some unknown corporate by-law 
the contrary (Act May 12, 1925, 615 [Pa. St. Supp. 1928, 
5615a-1, 5615a-2]), but there can liability imposed when 
the act performed beyond the scope usual duties allotted (First 
National Bank Hoch, Pa. 324, Am. Rep. 769; Bangor 
Portland Ry. Co. American Bangor Slate Co., 203 Pa. 40). 
affect the company, the authorization must plainly shown 
exist, either the minutes the corporation, proof other 
acts and circumstances from which legal implication power 
bind follows. Turner Baker, 225 Pa. 359, 172; Gross 
Kineaid, Pa. Super. Ct. 514. Where the evidence undisputed, 
the trial court must determine its extent matter law. Hum- 
phrey Brown, 291 Pa. 53, 139 606. 

Plaintiff’s claim the present case rests the assertion that 
Arnold, the president, had the right make sale its property for 
the bank, and that the agreement comply with the terms, suggested 
him one willing and able carry out the bargain, 
bound the corporation. contended that, since failed, under 
these convey the buyer secured, liability for 
commissions arose. There evidence that the finance committee 
board directors accepted any offer Kelly, nor did either body 
know the willingness the one represented execute, part 
payment, per cent. mortgage, the only proposition submitted 
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being found the writing, which offered ground rent, bearing 
less rate, lieu thereof, and therefore cannot said have rati- 
fied agreement the president convey the terms first men- 
tioned. The only matter determine whether plaintiff showed 
that Arnold had authority make the sale without the consent 
others. was but one the whom such power 
had been given. 

president the executive agent the board directors 
within the ordinary business the company, but, beyond that, 
cannot bind the body without special authority. the 
absence anything the act incorporation by-laws bestowing 
special power upon the president, has from his mere official posi- 
tion more control over the corporate property and its funds than 
any other Savidge Corporations, 652. ‘‘‘A general 
managing officer agent has authority any act its 
[the behalf which usual and necessary the ordi- 
nary course the company’s business. The fact that 
the position general managing agent implies, without further 
proof, his authority anything that the corporation itself may 
long the act done pertains the ordinary business the 
Long Lehigh Co., supra, 292 Pa. page 172, 140 871, 
874. There was evidence produced the present case show 
that Arnold, his own initiative, had the right make sale, and 
thus bind the defendant. Indeed, all the minutes the corporation 
offered showed that the were carry the negotiations 
its behalf, and all necessary steps effectuate the sale made were 
taken either the finance committee the board itself. cannot 
said that the sale real estate the value $250,000 bank 
with $375,000 was ordinary routine transaction 
which officer, the president, had implied power consummate 
without consultation with the other regularly constituted managers 
the institution. Kelly himself knew, and was bound know, that 
any offer acceptance must submitted the finance committee. 

The learned court below reached the conclusion, holding 
the bank bound Arnold’s acts, largely the authority two 
eases, both which are plainly distinguishable from the one bar. 
Pennsylvania Oil Co. Pure Oil Co., 195 Pa. 388, 
general manager, with broad powers, and good faith, sold part 
the assets the with knowledge the other officers, which 
act was never disaffirmed questioned the corporation. Later, 
assignee for creditors unsuccessfully attempted repudiate the 
agreement without restoring the consideration, the ground that 
the transaction had not been ratified stockholders’ meeting, and 
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was held could not so. Campbell Manatawny Co., 
Pa. Super. Ct. 57, the directors the corporation, owning tract 
mineral land, authorized the sale large amount preferred 
stock, and the the expenses necessary effect this end. 
The report expert, showing the extent the ore place, was 
required. With knowledge the president, the vice-president and 
attorney secured the services one qualified make report, and 
made his investigation the office the company the presence 
the All the officers knew that plaintiff was perform- 
ing the work required, and contracted for, and but one two other 
persons had any interest the corporation. When the task was com- 
pleted, bill for services was presented, and disapproval the 
action the officers engaging the expert was expressed for more 
than two years. allowing recovery, was held too late raise 
the question want authority those who had acted for the 
Neither the decisions mentioned controlling the 
present situation. 

deem unnecessary discuss other questions raised this 
record. The burden was plaintiff show that Arnold had author- 
make the contract upon which his suit based, that his act 
was subsequently ratified. the absence such proof, recovery 
could had, and judgment should have been entered for the de- 
fendant notwithstanding the verdict. 

The judgment reversed and here entered for defendant. 


HOLDER CASHIER’S CHECK NOT 
PREFERRED CREDITOR 


Perry Bank Trust Co. Riggins, Court Appeals Kentucky, 
Rep. (2d) 386 


savings bank check for deposit, not honored 
because the bank’s insolvency, does not constitute 
claim against the bank’s assets. 


Suit Dr. Riggins and wife against the Perry Bank 
Trust Company and another. Judgment for plaintiffs and defendants 
appeal. Reversed, with directions. 

Craft, Hazard, for appellants. 
Jesse Morgan, Hazard, for appellees. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §135. 
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GRIGSBY, J.—On November 13, 1928, appellee Dr. Riggins 
had deposit savings Perry Bank Trust Company 
$8,310, and addition had deposit his checking account sixty 
seventy dollars. This savings account deposit originated the 
Perry County State Bank December 31, 1925, deposit 
$4,000 being made. The Perry County State Bank was merged with 
the Perry Bank Trust Company about May 15, 1928, and appellee 
Dr. Riggins continued deposit the Perry Bank Trust 
Company until the 13th day November, 1928. that day, 
and during banking hours, Dr. Riggins obtained 
check for $8,000. This was made payable his wife, Mrs. 
Riggins, the check words and figures follows: 

No. 12375—Perry Bank Trust Co. 
Ky., 11/13/28. 

the order Mrs. Riggins, $8,000.00 eight thousand 
and ets. dollars 

Check. 

Dempsey, 


The transaction fully explained the deposition appellee, 
Dr. Riggins the following questions and answers: 


Now you had transaction with the Perry Bank Trust 
Companay the 13th day November, 1928 tell the court just 
what was? <A. got check $8,000.00 from that bank 
which left balance the savings account $310.00 shown the 
savings account book which hold hand. This. check was 

Now will you tell the court just what you did obtain this 
check $8,000.00 payable your wife from the 
took savings account with the bank and told Mr. Dempsey 
that wanted check for $8,000.00 and gave him 
savings account book. took book and the withdrawal 
put $8,000.00 and then wrote check for 
$8,000.00 and gave the check and the bank 


The record discloses that this cashier’s check was sent appellee 
Mrs. Riggins United States mail Knoxville, Tenn., and 
was November 15, 1928, deposited her the East 
Tennessee National Bank. The East Tennessee National Bank 
turn sent the National Bank Kentucky due course and 
November 16, 1928, the National Bank Kentucky returned 
with the notation, ‘‘Bank reported appears that 
November 16, 1928, the Perry Bank Trust Company did not open 
for business and that day was placed the hands Cisco, 
special banking commissioner and liquidating agent for that 
The appellee Mrs. Riggins presented her claim properly verified 
the special banking commissioner, claiming the eashier’s check 
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$8,000 was preferred claim. The banking commissioner rejected 
this preference. Suit was instituted the Perry court 
appellees, Dr. Riggins and Mrs. Riggins, 
recover the defendants, Perry Bank Trust Company and 
special banking commissioner, for the sum $8,000, 
with interest thereon from the 13th day November, 1928, until 
paid, and was further sought have this sum adjudged pre- 
ferred claim against the assets. final submission the case the 
trial court sustained the plaintiffs’ contention and rendered judg- 
ment favor who are appellees here, for the sum 
$8,000, with interest from the 13th day November, 1928, until 
paid, and further adjudged and decreed same preferred 
claim. From his judgment defendants appeal. 

shown that, the time took charge said bank 
special banking commissioner there was cash vault $25,023.18, 
and also other cash items $3,808.79, and that the other 
the bank, cash vault and cash items, amounted 
$1,384,986.71. The liabilities the bank, stock 
and surplus, equaled the resources, and included the checks 
$18,249, $8,000 which the check appellees. 
appellee Dr. Riggins that the $8,000 represented 
she saw fit buying home Knoxville, Tenn. However, the 
record does not show that the cashier, Dempsey, any the 
officials the Perry Bank Trust Company, was told the purpose 
for which the $8,000 was used. further appears from the 
record that written notice was given the intention withdraw 
this $8,000 from the savings account nor had any written notice been 
given the bank when previous withdrawals were made from this sav- 
ings account. testified Dr. Riggins that told Prentice 
Baker, who was working the bank, that would need probably 
most the money, but does not claim that told him the purpose 
for which was used, and that Baker said, ‘‘O. K.’’ 

This case well and exhaustively briefed the attorneys for 
appellants and appellees respectively, yet case exactly 
from Kentucky has been our attention. Also, after 
exhaustive examination the this court, independent 
the briefs, have been unable find Kentucky exactly 

The Negotiable Instruments Law, which section 3720b—189, 
Kentucky Statutes, reads follows: ‘‘A check itself does not 
operate assignment any part the funds the 
the drawer with the bank, and the not liable the holder, 
unless and until accepts certifies the check.’’ 
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bank, such the debtor and its obligation pay the 
check like that the maker any other negotiable in- 
strument payable demand. When such check given de- 
positor, cover the amount the withdrawal, merely 
acknowledgment indebtedness the part the bank and the 
payee the order. The change thereby made not the nature 
debt, but the evidence it. Hence such check held not 
assignment the depositor the amount therein specified, 
against the receiver taking possession the property the bank, 
order court, before the check presented for 

See, also, Clark Chicago Title Trust Co., 186 Ill. 440, 
1061, 232, Am. St. Rep. 294. 

Morse Banks and Banking (1928 Edition) 1134, says: ‘‘In 
case bank which check drawn becomes insolvent before the 
check paid, course the check holder cannot expect preference 
the other the bank; reasonable view can the 
holder acquire more rights than depositor would have himself.’’ 

Numerous authorities are cited the author support this 
doctrine, among others being the case Massey-Harris Harvester 
Co., Ine., First State Bank Cunningham al., decided the 
Supreme Court Kansas, January 1927, reported 122 Kan. 483, 
252 247, 248. The Harvester Company Kansas City sent note 
the Bank Cunningham for collection; the bank collected $3,184. 
August 21, 1925, representative the Harvester Company called 
the bank for the collection. The banker asked him how wanted 
the and answered that would take check. 
check for $3,180 was given him; being held charge 
for bank that time had more than the amount 
cash hand. The Harvester Company sent the check its 
office Kansas City, where was deposited for collection, and the 
usual course business reached the Cunningham Bank August 
29th. that day the bank sent the forwarder the check draft 
drawn the Federal Trust Company Kansas City for 
$8,062.28, which included the amount the eashier’s check. This 
draft was presented the drawee August 21st; payment being 
refused. September 8th, the Harvester Company was notified that 
the check had been back its account. The last day 
which the Cunningham Bank was open for business was September 
the 6th was Sunday, and the 7th Labor Day. The banking 
commissioner took charge the 8th. The Supreme Court Kansas, 
affirming decision denying preference the holder cashier’s 
check, said: ‘‘We think the plaintiff was entitled preference 
over general the bank. After the bank had made the 
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collection the note, may assume the relation between the plaintiff 
and was that principal and agent and not creditor and debtor, 
and that, the bank had been closed while that condition existed, the 
plaintiff would have been entitled reclaim the money its own. 
But when the plaintiff its representative, having the opportunity 
receive the proceeds the note, chose instead accept 
for convenience transmission—it volun- 
tarily placed itself the attitude ordinary 
support that opinion cited State Bank State Bank, 114 Kan. 
(N. 83, 115 Am. St. Rep. 173. 

ease Amos, Comptroller, al. Baird al., decided the 
Supreme Court Florida, Division Fla. 181, 117 So. 789, 790 
July 11, 1928, the claim Martin Valaer based the following 
facts appears the opinion: the 16th day July, 1926, 
Valaer went the Bank Moorehaven buy draft pay for 
piece land and other owing him Mrs. 
Johnson. The Moorehaven Bank issued him draft for $900, drawn 
the Bank America New York City. The draft was sent 
Mrs. Johnson and due course presented the Bank 
but was not paid, for the reason that, after the purchase the draft, 
the Bank Moorehaven was closed order the state comptroller. 
The court, deciding that case, stated: ‘‘Therefore evident that 
Martin Valaer simply matter convenience purchased from the 
bank draft, payable Mrs. Johnson, the sum $900. The 
money which Valaer paid the bank immediately and properly went 
into the general assets the bank and the draft issued therefor be- 
common liability the bank. Valaer had delivered 
the money the bank, instructing the bank deliver that money 
some other bank for the Mrs. Johnson, and the bank had 
accepted that money under such instructions, then the money would 
have become special specified deposit and the property therein 
would have remained Valaer until was delivered directed. 
City Miami Shutts, Fla. 462, So. 929. But Valaer chose 
exchange his money for the paper which amounted the evidence 
indebtedness the bank. must hold, therefore, that the decree 
preferred claim, and this extent must reversed.’’ 

the Clark Chicago Title Trust Company, receiver 
232, Am. St. Rep. 294, the court said: ‘‘We concur the 
views the appellate court the opinion Mr. Justice Freeman 
(85 Ill. App. 293), where said: ‘The drawing the cashier’s 
check, even changed the form indebtedness, did not change 
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the The Globe Savings Bank was still indebted the appellant 
for the $3,000 represented its cashier’s check. There was 
change the nature the debt. The only change was the evi- 
dence it. Appellant’s counsel insist that ‘‘it not question 
entitled money due him from any debtor. 
sense, the money due belongs him; but that fact does not 
change—it establishes—the relation debtor and 
jects the parties the rules law governing that relation. 
The check was equivalent acknowledgment indebtedness. 
The payee was entitled the money before the check was drawn, 
and the holder the check was entitled afterwards, the 
same manner and the same extent.’ 

The court affirmed the decision, holding that the check 
was not preference. 

the instant case the record shows that among other liabilities 
the Perry Bank Trust Company were deposits 
$445,365.22; savings deposits, $138,496.32; individual deposits, $538,- 
891.71; Christmas savings, $1,041.83. for under- 
stand why the holder cashier’s check, under the facts shown 
this case, should have preference over the holders certificates 
deposit individual deposits savings account deposits other 
general creditors. our opinion, the relation debtor and 
exists the one case just the other. discern facts 
special this ease which would trust fund 
special deposit appellants’ hands for the benefit appellees, 
and must held that the trial court did err when held appellees 
entitled the privilege preferred creditor. 

therefore ordered that the judgment reversed, and the 
trial court directed set aside the judgment herein far 
adjudged appellees 


NOTICE BANK STOCKHOLDERS 
MEETING MAKE ASSESSMENT 


Toombs Bank Waynesboro, United States Supreme 
Court, Sup. Ct. Rep. 434 


The Georgia statute requiring the directors bank, 
notice from the superintendent, immediately 
special meeting the stockholders for the purpose making 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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does not, failing provide for notice stock- 
holders, deny due process law. 

the absence any provision the Georgia statutes 
the charter by-laws the bank dispensing with notice, any 
decision the Georgia Supreme Court holding that the statutory 
duty stockholders’ meeting can performed without 
reasonable notice stockholders the time and place meeting, 
held that the statute impliedly requires reasonable notice 
stockholders such time and place. Fifteen days’ notice 
actually given was held sufficient. 


Suit Gabriel Toombs against the Citizens’ Bank Waynesboro, 
Ga. Judgment for the defendant the trial court was affirmed 
the Georgia Supreme Court (149 645), and plaintiff appeals. 

Affirmed. 

Messrs. Sutton and Wm. Slaton, both Washington, 
Ga., for appellant. 

Mr. Carl Davie, Atlanta, Ga., for appellee. 


STONE, J.—This appeal from judgment the Supreme 
Court Georgia, upholding the constitutionality the provisions 
the Georgia statutes regulating the assessment, corporate action, 
shareholders state banking institutions whose capital has become 
impaired. 149 645. Section Art. Georgia Banking Law, 
Act August 26th, Ga. Laws, 1925, 126, amending Art. Ga. 
Laws, 1919, pp. 135, 152; Ga. Civil Code 1926, 2366 (48), 2366 (49). 

Section provides that, when the capital state bank im- 
paired, the superintendent shall require the bank make good 
the impairment assessment upon the stockholders, and that ‘‘it 
shall the duty the officers and directors the bank receiv- 
ing such notice immediately call special meeting the stock- 
holders for the purpose making assessment upon 
holders sufficient cover the impairment.’’ Section authorizes 
the bank, addition other remedies, bring suit against stock- 
holders for the amount the assessment. The Supreme Court 
the state, construing the statute, has held that assessment 
under the provisions section (formerly section article 
the Georgia Banking Law, Ga. Laws 1919, 135) voluntary 
act the part the stockholders, who may, their election, 
action taken the stockholders meeting, levy the assessment, 
decline and permit the liquidation the bank the super- 
intendent banks, who may levy assessment under another provi- 
sion the statute not now involved. Smith Mobley, 166 Ga. 195, 
143 116. Articles and the Georgia Banking Law, Ga. 
Laws, 1919, 135. 

Petitioner the owner shares stock the Citizens’ 
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Bank Waynesboro, chartered under the Georgia statutes January 
1920. August 16, 1926, the bank became insolvent and passed 
into the the state superintendent banks, who found 
that the net indebtedness the bank exceeded its capital. Certain 
depositors the bank having undertaken release their claims 
that its indebtedness would equal its capital, the superintendent 
banks agreed surrender his control the bank its stockholders 
would authorize levy assessment 100 per cent. the par 
value the stock. stockholders meeting, held October 22, 1926, 
which majority the shares was represented, adopted 
assessing the stock accordingly. 

The present suit recover the assessment upon appellant’s shares 
was brought the superior court Wilkes county, and its judgment 
favor the respondent was affirmed the state Supreme Court. 
Appellant, his pleadings, challenged the constitutionality the 
statute upon the ground, relied here, that section its failure 
provide for notice stockholders the special meeting for the 
purpose levying the assessment, denies due process law guaran- 
teed the Fourteenth Amendment. 

Petitioner thus seeks raise the question whether one who acquires 
stock corporation, notice whose meetings dispensed with 
state law, can, for that reason alone, invoke the due process clause 
set aside action adversely affecting his interest 
stockholder. 

But such question presented. Section makes the duty 
the officers and directors the bank, the contingencies named, 
special meeting the stockholders for the purpose 
making The statute does not prescribe that the meet- 
ing without notice. Petitioner points provision 
the Georgia statutes the charter by-laws the bank dis- 
pensing with notice, nor any decision the Supreme Court holding 
that the statutory duty stockholders meeting can per- 
formed without reasonable notice stockholders the time and 
place meeting. Even when there provision, statute by- 
laws, for notice, has been held that common-law principles require 
corporate meetings called reasonable notice stockholders. 
See Stow Wyse, Conn. 214, Am. Dee. 99; Wiggin First 
Freewill Baptist Church, Mete. (Mass.) 301, 312; Stevens Eden 
Meeting-House Society, Vt. 688, 689. That, think, the 
absence controlling decision the highest court Georgia, 
must taken the implied requirement section 

Notice was fact given the present case, appears the 
agreed statement facts, mailing fifteen days before the meet- 
ing, addressed petitioner his address last known the bank. 
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does not appear whether received the notice. the face 
this record, eannot assume either that notice was not required 
the law the state that that actually given was insufficient. 
assailing the constitutionality state statute, the burden 
rests upon appellant establish that infringes the constitutional 
guarantee which invokes. the state court has not otherwise con- 
strued it, and susceptible interpretation which conforms 
constitutional requirements, doubts must resoived favor of, 
and not against, the state. See No. 454, Corporation Commission 
decided May 19, 1930; South Utah Mines Smelters Beaver 
County, 262 325, 331, Ct. 577, Ed. 1004. 
Affirmed. 


PAYMENT BEFORE MATURITY MORT- 
GAGEE NOT POSSESSION NOTE 
AND MORTGAGE 


Green Struble, Supreme Court Oklahoma, 284 Pac. Rep. 895 


The payment negotiable note before maturity the 
mortgagor his grantee, when made the mortgagee not 
possession the note and mortgage, not binding upon 
assignee thereof who has possession the note and mortgage 
the time payment, unless has expressly impliedly author- 
ized such payment. 


Appeal from Court, Craig County; Ad. Coppedge, 
Judge. 

Action Josephine Green against Struble others. 
Judgment for defendants, and plaintiff appeals. Reversed, 
manded with directions. 

Jess Ballard, Vinita, and Stanard Carey, Shawnee, for 
plaintiff error. 

Hatchett Ferguson, Durant, and Richard Wheatley, 
Vinita, for defendants error. 

HERR, J.—This action brought Josephine Green 
the district court Craig county, against Struble and others 
foreclose real estate mortgage. The trial was jury, resulting 
appeals. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 985. 
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The mortgage question was given defendants Struble the 
Conservative Loan Company note the sum $1,800 
executed said defendants said company. The Conservative Loan 
Company was thereafter reorganized and was known the Con- 
servative Loan Trust Company, successor the Conservative Loan 
Company, the time this action was brought. 

The note and mortgage here involved was, together with other 
papers, sold and transferred the Conservative Loan Company 
the First Trust Company Omaha, Neb., which company sold and 
transferred plaintiff herein. Plaintiff took the note assign- 
ment from the Conservative Loan Company, said company having 
assigned blank the First Trust Company. immedi- 
ately upon receipt this assignment, placed the same record 
the office the county clerk Craig county, Okl.; the same having 
been recorded August 1917. The note question matured May 
1924. the 29th day September, 1917, the Strubles sold the 
land covered the mortgage their codefendant 
Thereafter, and March, 1923, and his wife procured 
loan from the Commerce Trust Company the sum $1,300 and 
executed their mortgage the premises here involved secure the 
same. that time, the Conservative Loan Company note and 
mortgage, then owned and held plaintiff, was not due and was 
still unpaid. order close this loan with the Commerce Trust 
Company, was necessary take the prior loan with the Con- 
servative Loan Company, and, order this purpose, 
Kineade, April 24, 1923, remitted the Commerce Trust Com- 
pany the sum $635, which amount, together with the $1,300 loan 
procured him from the Commerce Trust Company, was sufficient 
discharge said loan, ineluding principal and interest. 
amount was subsequently paid the Commerce Company the 
Conservative Loan Trust Company, successors the Conservative 
Loan Company, April 27, 1923, which time the original loan 
had not yet matured. The Conservative Loan Trust Company 
failed remit plaintiff. 

This payment pleaded defense the defendants, they 
contending that the Conservative Loan Trust Company was the 
agent plaintiff and acting for her receiving the money. 

Plaintiff contends that the evidence wholly insufficient estab- 
lish between herself and the Conservative Loan Trust 
Company, and the conclusion the evidence, requested the court 
direct verdict her favor, which request was the court 
denied. This ruling assigned error. 

think this assignment well taken. There evidence tend- 
ing establish between plaintiff and the Conservative Loan 
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Trust Company. This conceded defendants, but their con- 
tention that plaintiff made the First Trust Company Omaha 
her agent for the collection this paper and that the Conservative 
Loan Trust Company was acting its agent the matter. They 
further contend that, under the facts the instant case, the First 
Trust Company Omaha was impliedly authorized appoint 
subagent. 

The evidence conclusively establishes that the Conservative Loan 
Trust Company was the agent the First Trust Company 
Omaha principal and interest due paper purchased 
from said purchased all such paper under 
working agreement that effect. 

not contended defendants that plaintiff expressly author- 
ized the First Trust Company Omaha appoint the Conservative 
Loan Trust Company subagent this matter, but that such 
authority implied from the facts and this 
case. 

The evidence that plaintiff had purchased other paper from 
the First Trust Company, and that said voluntarily assisted 
her the collection the paper, and that she accepted and expected 
such service, but that there was agreement entered into any 
time between her and said company that effect. 

further established the evidence that plaintiff time 
said First Trust Company Omaha direct authority, nor 
any manner directed make any collections her behalf that 
she any time intrusted her business with said company. 

The evidence further shows that the interest coupons, they 
matured this loan, were regularly paid the the 
Conservative Loan Trust Company; that said company promptly 
remitted the same the First Trust Company Omaha, which 
company would, due course business, notify plaintiff that the 
money was there, and the coupons were then canceled and her 
delivered said First Trust Company, which company then mailed 
said canceled coupons the Conservative Loan Trust Company. 

undisputed that these interest coupons always remained 
the possession plaintiff until paid, and that she time placed 
any them the hands either the First Trust Company 
Omaha the Conservative Loan Trust Company Shawnee for 
collection. 

our opinion, this evidence wholly insufficient establish 
that plaintiff impliedly authorized the First Trust Company 
Omaha appoint the Conservative Loan Trust Company 
subagent for the collection either the principal interest due 
this obligation. 
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Defendants rely the Brouse Cox, 129 Okl. 130, 
1088, 1090. our opinion, this case not controlling, the 
facts therein differ widely from the facts the instant case. 
that Lillian Brouse was the holder certain note and mort- 
gage executed mortgagors the Security Land Credit Company. 
This paper was indorsed blank and delivered Robinson, Catlin, 
Mulford and Smith, who sold her. She thereafter placed this 
paper the hands said firm for collection with specifie directions 
them handle such manner they saw fit, and further 
appears from the opinion that general agency between her and 
said firm was shown the evidence. the opinion said: 

appears that the interest coupons when due were intrusted 
Robinson, Catlin, Mulford Smith, who turn sent them the 
Land Credit Company for collection. 

not wish understood holding that the mere plac- 
ing the notes coupons plaintiff with Robinson, Catlin, Mul- 
ford Smith, for collection, would authorize that firm employ 
subagent for the purpose collecting same, but when she 
them with authority handle her business generally such way 
they saw best, and use such methods they chose, then 
reasonable necessity arose for the appointment subagent, authority 
was implied appoint such subagent.’’ 


The main facts upon which this opinion was based are absent 
the instant case. 

Swearingen Moore, 138 Okl. 24, 280 295, may also dis- 
tinguished from the instant case. that case the investor appointed 
Hellman Nack agents make investments for her; clothed them 
with general authority procure investments and make collections. 
They had transacted business this nature for her during period 
years. conducting this business for her, during this time, 
was their custom and practice appoint subagents make 
tion. The evidence the case was sufficient warrant finding 
that the investor knew this custom and acquiesced therein and 
knew that subagents would appointed them the handling 
her business. such facts appear the instant case. 

specifically pointed out the opinion the case Brouse 
Cox, supra, that the mere placing note the hands 
agent for collection does not impliedly authorize such agent ap- 
point subagent. facts appear this case from which such 
authority may implied. Plaintiff the instant case did not 
place the note and coupons the hands the First Trust Company 
Omaha for collection, but simply received the interest payments 
from said when collected it. She time specifically 
directed said company make such collections. The evidence 
also clear that she had knowledge that any these interest 
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coupons were paid the Conservative Loan Trust Company. 
also clear that she had knowledge the working agreement 
between these companies. Under the evidence, she knew, through 
dealing between herself and the First Trust Company, that 
said company would aid her making collections, but under the 
authority relied upon defendants, this did not authorize said 
company appoint subagent for this purpose. She time 
said company handle her business sueh manner 
might choose. 

think the facts the instant case bring squarely within 
the rule announced this court the Bale Wright, 120 
Okl. 174, 252 56, paragraph the syllabus. said: ‘‘The 
payment negotiable promissory note before maturity the 
mortgagor his grantee, when made the mortgagee not posses- 
sion the note and mortgage, not binding upon assignee 
thereof who has possession the note and mortgage the time 
payment, unless has expressly impliedly authorized such pay- 
ment.’’ And the body the opinion, page 176 120 
252 58, the court says: ‘‘. contention made that the 
plaintiff ever expressly authorized the loan company collect either 
the principal the interest, but contended that Sheean, who 
acted broker buying the note and mortgage from the loan com- 
pany for the plaintiff, reason having had other transactions 
with the loan company, must have known the universal custom 
testified defendants’ witnesses, that such cases the loan com- 
pany acts agent for the holder the note and mortgage the 
principal and interest, and that such knowledge im- 
puted the plaintiff. authority cited sustaining that conten- 
tion, and know none.’’ 

The equities the case are all favor plaintiff. She duly 
recorded her assignment. act hers could, the 
slightest degree, have led defendants believe that the Conservative 
Loan Trust Company was her agent. The Commerce Trust Com- 
pany knew, the time they paid off the loan, that the same was not 
due and that plaintiff was the owner and holder this paper, and 
this proposition was stipulated counsel the trial fol- 
lows: admitted all parties that the abstract extended 
the time the loan was made the Commerce Trust Company 
the 22nd day March, 1923, showed assignment the Conserva- 
tive Loan Company mortgage Josephine Green, which assignment 
evidence this case. further agreed that the abstract 
was examined and this mortgage and assignment was the 
attention the attorney for the Commerce Trust Company before 
payment was made the 
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The Commerce Trust Company, agent for the Kincades, with 
absolute knowledge that plaintiff was the owner and holder the 
note and mortgage question, deliberately paid the money the 
Conservative Loan Trust Company. The difficulty here presented 
because the gross negligence said Commerce Trust 
Company, and plaintiff should not compelled suffer loss 
account thereof. 

undisputed that plaintiff innocent purchaser for value, 
that she had possession the note and mortgage the time the 
money was paid the Conservative Loan Trust Company, and 
that such payment was made before maturity the note. There 
competent evidence the record tending establish agency 
between plaintiff and the Conservative Loan Trust Company. 
motion for directed verdict should have been sustained. 

Judgment should reversed, and the cause remanded with direc- 
tions enter judgment for plaintiff. 


BUYERS BANK STOCK REORGANIZA- 
TION LIABLE STOCKHOLDERS 


Andrew State Bank Swea City, Supreme Court Iowa, 229 
Rep. 905 


plan reorganization bank was effected among the 
depositors, under which 107 shares stock were surrendered 
owners not financially able meet assessment, for the purpose 
resale the depositors’ committee, and this stock was sold. 
The owners the balance the stock voluntarily paid 100 
per cent. assessment, and the bank continued business for about 
eleven months, during which time the buyers the stock made 
effort rescind. was held that the buyers were stockholders 
liable for 100 per cent. assessment under Iowa Code 1927, 9251. 


Appeal from District Court, Kossuth County; Coyle, Judge. 

Action equity commenced Andrew, State Superin- 
tendent Banking, receiver the State Bank Swea City, 
Iowa, insolvent, collect 100 per cent. assessment against the de- 
fendants who owned certain shares capital shown the 
books said State Bank. The primary defense the answering 
defendants that they are not actual stockholders charged the 
petition. The trial court adjudged the equities with the plain- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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tiff receiver, and entered personal judgment against the said stock- 
holders sum equal 100 per cent. par value the stock held 
each the answering defendants. 

Affirmed. 

Dunn and Dunn, both Mason City, for appellants. 

Harrington, Algona, for appellee. 


GRAFF, J.—The State Bank Swea City, Iowa, was en- 
gaged the banking business Swea City, and had operated for 
several years prior November 26, 1926, which date, pursuant 
resolution its board directors, the bank temporarily closed 
its doors. This was done order work out plan whereby its 
creditors and depositors could rehabilitate the bank and make good 
its impaired 

appears that the day December, 1926, was voted 
the board directors place the bank the hands the state 
banking department for liquidation. also appears that the deposi- 
tors the bank, prior the meeting December 2d, formed 
depositors’ committee, whose function was take steps place 
the bank such financial condition that could again open its 
doors and avoid receivership proceedings. 
the time the instant trial, wherein recited inter alia that 
subsequent December 1926, and prior December 22, 1926, 
the depositors said bank, for the purpose preventing the final 
closing the bank, proceeded with voluntary organization among 
the depositors for the purpose devising ways and means which 
said bank would reopened and reorganized going concern; 
that, result said voluntary organization, the depositors ap- 
pointed committee from among the depositors, and that said com- 
mittee went Algona and met with portion the directors 
said bank, wit, Sullivan, and Linnan; that, after the 
meeting, another committee from the depositors’ organization was 
appointed for the purpose visiting Des Moines interview the 
superintendent banking induce him permit the reorganiza- 
tion and reopening the temporarily closed bank; that the position 
taken the superintendent banking this matter shown, 
substantially, written memorandum that date addressed 
the State Bank Swea City, wherein recited that the depositors 
were particularly interested plan reorganization the bank, 
and stated that other depositors, and themselves, are 
the opinion that per cent. the deposits subject waiver can 
obtained, and that waiver time may obtained the other 
per cent. the deposits that are subject waiver, and, with 
these waived the amount per and approxi- 
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mately 100 per cent. assessment the stock, paid voluntarily, 
which will include the resale shares stock par, would 
sufficient give them operating reserve and make solvent 
bank. further recited said memorandum, matter 
history, that the bank closed November 26, 1926, simultaneously 
with other banks and around Algona, and was unable open 
the time the other banks opened because lack reserve. 

The stipulation further recites that was agreed that these de- 
positors should have until December 20, 1926, work out plans for 
reorganization the bank, and that these plans were include 
the waiving depositors per cent. their deposits (which 
would supported only certain rejected assets under trust 
agreement), being understood that accounts and other un- 
waivable assets are not included, and that the other per cent. 
the deposits not waived amount are waived maturity. 
extending the time payment such time shall agreed upon 
between the bank and the depositors; that the 100 per cent. assess- 
ment the stock which paid voluntarily should eash, 
forms the only apparent source reserve; that was also 
understood that the future management this bank, reorganized, 
shall approved the banking department. 

apparent that the banking department did co-operate with 
the depositors’ committee, and did outline plan whereby the bank 
would saved from having its doors permanently closed. 
sequent meeting was held the depositors Swea City, December 
10, 1927, and organization was effected among the depositors 
out the plan reorganization. this time 107 shares 
capital stock the bank were surrendered the owners (not 
financially able meet assessment) for the purpose resale 
the depositors’ committee, and the depositors proceeded take steps. 
sell this stock. Joseph Dye, one the defendant stockholders. 
herein, was appointed chairman the depositors’ committee, and 
-all money received from the sale the stock was deposited with 
Dye, and was remain his custody until the stock-selling cam- 
paign was consummated. The owners the balance the stock, 
approximately $15,000 amount, voluntarily paid 100 per cent. 
assessment, which funds, together with the proceeds the sale 
the stock made through the depositors’ committee, were eventually 
turned over the bank. 

The committee did succeed obtaining waivers approximately 
per cent. all the deposits, and also secured waivers the 
maturity the remaining per cent., other than public funds and 
other nonwaivable deposits. When all these matters were accom- 
plished and the managing officers were selected and installed ac- 
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cordance with the requirements the state banking department, the 
directors the bank December 22, 1926, voted reopen the 
bank, and continued business going concern until 
October 20, 1927, when the bank was closed the action its 
board directors, and the superintendent banking, under statu- 
tory authority, took charge said bank, its receiver. Such are 
the primary facts constituting the history the life struggle the 
State Bank Swea City until the crepe was placed its door 
indicating its official death. 

December 1927, the petition the instant case was filed 
the plaintiff receiver collect the 100 per cent. statutory liability 
against the stockholders record the books the insolvent 
bank, under the provisions section 9251, Code 1927. apparent 
from the record that the only compulsory assessment against the de- 
fendant stockholders the assessment involved this case. What 
was done the depositors’ committee attempting work out 
the salvation the State Bank Swea City and whatever was ac- 
complished this committee must viewed the part both the 
committee and the payers money voluntary. was done 
restore the impaired capital this bank order that might law- 
fully conduct further banking operations. The statute governing 
impaired capital and the statute governing the 100 per cent. liability 
stockholders are different categories, have different purpose, 
and contemplate different scheme things. See Andrew 
Farmers’ Trust Savings Bank Charles City, 204 Iowa, 248, 213 
al., 206 Iowa, 1070, 221 809. 

These answering defendants purchased the stock question from 
the soliciting committees appointed the depositors. This stock 
was paid for full the purchasers, and certificates stock were 
issued them. Their respective contracts purchase were fully 
executed, and, consequently, these purchasers became full fledged 
stockholders the bank. The purpose the depositors and their 
committees plain. the reorganization which they eventually 
effectuated they hoped save the bank from liquidation, protecting 
not only themselves depositors, but the saving the bank for 
the business interests that community. The record discloses 
fraud, either actual constructive. attempt rescission was 
made these answering defendants prior the taking possession 
the bank the receiver. well-settled rule that person, 
upon the acquisition capital stock, incurs such obligation the 
law imposes virtue his contractual relationship. The obliga- 
‘tion the instant case that the stockholders pay for the benefit 
the creditors the hank amount sufficient pay the debts 
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the corporation, which the assets the bank will not pay, 
amount equal the amount stock held each stockholder. 
There was ample consideration for the stock-purchase contracts, 
which was the basis for the issuance stock. They were all acting 
action with other parties restore the impaired capital 
the bank; $15,000 worth stock paid 100 per cent. assessment, 
$15,000 cash went into the funds the bank reliance the 
stock these answering defendants, and between these 
stock purchasers must said that there was mutuality the 
respective stock purchases, all understood the plan save the 
bank. may also observed that, through the consummation 
the plan, the bank did open its temporarily closed doors with the 
approval the banking department, and thereafter received deposits 
and continued the ordinary course banking business for about 
eleven months. These matters were all known the answering de- 
fendants, and, stated, effort was taken rescind, tender 
back the certificates stock was made the party from whom 
same was purchased, the bank. fact, nothing was done until 
the bank was placed the hands receiver and the instant peti- 
tion was filed. the light the record facts, the plea waiver 
and estoppel the receiver his reply the answer these re- 
sisting stockholders must viewed good and sufficient plea. 
The facts and the law applicable thereto classifies these answering 
defendants stockholders with the statutory liability thereunto per- 
taining. 

The trial court correctly ruled the case, and the decree entered 
must and affirmed. 


FAILURE PRESENT DRAFT WITHIN 
REASONABLE TIME 


Pohl Johnson, Supreme Court Minnesota, 229 Rep. 555 


When the payee warehouseman’s draft neglects present 
for two months, when payment refused because the ware- 
houseman’s insolvency, the payee will not permitted recover 
from the surety the warehouseman’s bond. 


Action Alexander Pohl and others against Johnson and 
others. Verdict for plaintiff, and, from order granting motion 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1221. 
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one defendant for judgment non obstante for new trial, plain- 
tiffs appeal. Affirmed. 

Murphy Johanson, Wheaton, for appellants. 

Fowler, Carlson, Furber Johnson and Furber, all 
Minneapolis, for respondents. 


TAYLOR, for plaintiffs. Defendant surety com- 
pany moved for judgment non obstante for new trial. The 
motion for judgment was granted. Plaintiffs appealed. The con- 
troversy solely between plaintiffs and the surety company, and 
that company will intended the term when used 
hereinafter. 

Johnson, doing business Johnson Elevator Com- 
pany, operated public grain warehouse the state South Dakota 
under license from that state. Defendant was the surety his 
bond such warehouseman. The condition the bond was the 
effect that Johnson would comply with all the laws the state 
South Dakota relating the duties public warehouseman. 
Under the laws South Dakota, where grain delivered public 
warehouse not purchased, but received for storage, the warehouse- 
man receives bailee, and required issue storage tickets 
therefor obligating him return grain like kind, quantity, and 
grade presentation the storage tickets and payment certain 
specified charges. 

Johnson had arrangement with the Wyman Company 
Minneapolis, Minn., under which bought grain, and that company 
furnished the money pay for it. made daily reports them 
the grain purchased, and issued the sellers so-called grain checks 
for the purchase price. These so-called grain checks were sub- 
stance drafts the Wyman Company. They were usually 
deposited local bank and paid through the usual banking 
channels. 

January and February, 1928, plaintiffs delivered wheat 
Johnson the warehouse, and received the usual storage tickets for 
it. April 13, 1928, they sold the wheat Johnson, delivered 
the storage tickets him, and received grain check draft the 
Wyman Company for $519.70, the admitted value the grain. 
June 13, 1928, Johnson, having shipped out all his grain, closed 
his warehouse and quit business. was then indebted the 
Wyman Company the sum $9,000, and was insolvent. 

Plaintiffs retained their draft their own possession until June 
21, 1928, week after Johnson had quit business, and more than 
two months after they had received it. June 21, 1928, they pre- 
sented bank, and payment was refused. Thereafter they made 
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demand for the grain the money, and then brought this action 
against defendant the bond. 

Defendant contends that, when plaintiffs sold the grain John- 
son and surrendered the storage tickets and received the draft, the 
bailment terminated, the grain became the property Johnson, and 
liability for under the bond ceased. Defendant further contends 
that, even the draft was conditional payment only, plaintiffs’ negli- 
gence not presenting for payment for more than two months 
released defendant from liability for the grain. 

appears that between April 13, 1928, and June 12, 1928, John- 
son purchased other grain and paid for with similar drafts 
amount about $10,000; and that such drafts presented prior 
June 12th were paid. was also shown affirmatively and without 
dispute that plaintiffs’ draft would have been paid had been 
presented any time prior June 12, 1928. 

Where receives check draft, the presumption 
that receives conditional payment, and that does not 
operate absolute payment, unless paid due course. Dunnell, 
Minn. Dig. 7445, 7446 and cases cited; also annotations 
578. But, where negligently fails present within 
reasonable time, and would have been paid presented within 
reasonable time, thereby makes the instrument his own, and 
operates payment least third parties. Commercial Invest- 
ment Trust Lundgren-Wittensten Co., 173 Minn. 83, 216 
531, 492; Follrath, 114 Minn. 85, 130 
Weiss, 459, 101 37, 112 Am. St. Rep. 799, Ann. 
Cas. 868, and notes; Kennedy Jones, 140 Ga. 302, 1069, 
Ann. Cas. 1914D, 355, and note. 

The sale the grain Johnson was what termed cash sale. 
When plaintiffs accepted the grain check draft for the purchase 
price, the sale was completed, subject only the condition that the 
instrument paid presented within reasonable time. Where 
check draft accepted for the purchase price cash sale, the 
seller must exercise reasonable diligence presenting for payment, 
and his failure will operate waiver his right 
rescind and reclaim the property for nonpayment. With reason 
for not presenting the draft promptly, plaintiffs held more than 
two months before presenting it. Under the this 
case, cannot said that the draft was presented within reason- 
able time, and therefore the right plaintiffs rescind and reclaim 
the grain had lapsed. Defendant was not surety for the payment 
the draft, but only for the return the grain the holder the 
storage tickets. That the delay was prejudicial defendant clear, 
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for was shown that the draft would have been paid presented 
any time before Johnson quit business. 

concur with the conclusion reached the learned trial court, 
and the order affirmed. 


PASSBOOK RULE REQUIRING BANK’S ASSENT 
TRANSFER DEPOSIT VALID 


Royon Greenstein, Supreme Court Ohio, 171 Rep. 595 


Rules printed savings bank passbook, which are not un- 
reasonable against public policy, are part the contract 
between the bank and the depositor, binding upon subsequent 
owners and holders the passbook. The depositor, accepting 
the passbook, fully assents these conditions. assignee 
the passbook cannot avail himself part the contract and 
disregard the balance. 

savings bank account owned wife, which her husband 
was permitted draw, was transferred the husband the 
wife’s death the issuance new passbook, the husband’s 
name. The husband was thereafter appointed administrator 
his wife’s estate and filed the credit balance the account 
asset the estate. could not thereafter make valid 
written assignment the deposit, accompanied delivery 
the passbook, his second wife, without the consent the bank, 
required the rules printed the passbook requiring such 
assent any assignment transfer the passbook the 
deposits entered therein. 


Proceedings between Royon, administrator bonis non 
the estate Rebecca Greenstein, deceased, and Bessie Greenstein 
and others. Judgment for latter parties was affirmed the Court 
Appeals, and the former party brings Editorial Staff.] 

Reversed, and final judgment for former party. 

This case involves the contested ownership savings deposit 
the Union Trust Company Cleveland. The account was opened 
with the bank about ten years before the particular transactions 
embraced this litigation arose, and was active current account 
during all that time, with many deposits therein and many with- 
drawals therefrom. the time the dispute ownership arose, 
the account showed balance, round figures about $2,800. 
Interest since accruing makes the balance, round figures, 
now about $3,000. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1117-1123. 


THE BANKING LAW JOURNAL 


The account was opened the name Rebecca Greenstein, the 
wife Jacob Greenstein, who was active business during the time 
mentioned. gave Jacob written permission draw checks 
against this account, which written permit was filed with the bank. 
Jacob made deposits and checks against the account, pursuant 
the permit. There was never any dispute, prior the death 
about her ownership all times the credit balance 
the account. Rebecca died intestate, leaving her husband and their 
six children surviving. Shortly after death, Jacob took 
the savings passbook the bank and informed the bank Rebecca’s 
death, and asked the bank take the passbook and issue pass- 
book him his own name, and enter therein the credit balance 
shown the surrendered passbook. This was done the bank, but 
doing the bank omitted note the new passbook that 
was issued Jacob the administrator his wife’s estate, due 
perhaps the fact that had not then been appointed administra- 
tor. Three days after this transaction, Jacob was duly appointed 
administrator Rebecca’s estate the probate court Cuyahoga 
and duly qualified and gave bond such administrator. 
Jacob filed the probate court inventory the estate Rebecca, 
which included asset the estate the credit balance this 
savings account; that say, $2,800, round figures. 

very few months after the death Rebecca, Jacob remarried. 
His second wife’s first name was Bessie. The contest here over the 
ownership this savings account between Bessie and the plaintiff 
error herein, Royon, the present administrator bonis 
non estate, representing the next kin—Jacob and the 
six children—Jacob having resigned administrator and departed 
for parts unknown, for reasons stated later herein. 

Bessie wanted Jacob change his domicile from Cleveland 
Boston. They went Boston see they could arrange living 
there accordingly. Jacob was not contented Boston, and returned 
his home and children Cleveland. His efforts induce his 
wife come back Cleveland failed. then went Boston 
adjust their differences. appearing there his wife caused his 
arrest for nonsupport—a felony Massachusetts. order secure 
his release bail hypothecated with the bailiff the court the 
savings bank passbook covering the amount the Union Trust Com- 
pany. Later Jacob agreed with Bessie that she would withdraw 
her charge nonsupport, and cause the criminal case dismissed, 
would assign and transfer her all his interest this savings 
account. The court assented this arrangement and dismissed the 
criminal case and ordered the transfer agreed upon. The passbook 
was delivered Bessie, accompanied the following assignment, 
that say: 
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Mass., Aug. 25, 1928. 
Trust Co. Cleveland, Ohio. 

Jacob Greenstein, Cleveland, Ohio, hereby assign, transfer 
and set over unto Bessie Greenstein, all right, title and interest 
and certain bank book deposit No. D129536, Union Trust Co. 
Cleveland, together with all moneys due and become due 
both principal and interest. 

have and hold the same the said Bessie Greenstein, 
her assigns, with power collect the same. 

witness whereof, hereunto set hand and seal this twenty- 
fifth day August 1928. 

amount deposit said book $2,893.04. 

Jacob Greenstein. 
presence 
Boman, 
Clerk East Boston District Court.’’ 


The rules the Union Trust Company, printed the passbook 
assigned, contained the following: 

written order; but either case, this pass book must presented 
that such payment may duly entered therein. 

the officers the company may unable identify every 
depositor, the company will not responsible for loss sustained 
where depositor has not given notice his her book being stolen 
lost, such book paid whole part, presentation. 

all payment upon presentation deposit book shall 
discharge the company for the amount paid. 

assignment transfer this pass book, the deposits 
herein entered, will recognized this company, unless the consent 
the company shall first obtained and memorandum thereof 
entered 


The Union Trust Company never consented this assignment, 
nor entered any memorandum consent the passbook. 

Jacob, upon his release, immediately returned Cleveland, and 
forthwith commenced action restrain injunction the Union 
Trust Company from paying the balance this savings ac- 
Bessie her assigns. writ injunction was promptly 
issued prayed for. About thirty days thereafter grand jury 
Boston returned indictment against Jacob the ground 
nonsupport, and thereupon Jacob left Cleveland for parts unknown, 
and the plaintiff error was duly appointed administrator bonis 
non the estate Greenstein, and the issues herein were 
made up. Briefly stated, they are follows: 

The administrator claims that Jacob’s only interest this de- 
posit was one the next kin (Jacob and the six children) 
that the whole amount was within the jurisdiction and control the 
probate court Cuyahoga county, listed there Jacob asset 
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estate, and which was process administration 
that court prior and the time the pretended assignment 
Jacob the passbook Bessie Boston, mentioned; that Jacob 
not assign any interest that did not own, and that his pre- 
tended assignment, its terms, only covered, anything, what 
did own; and, furthermore, that the attempted assignment was void 
for the further reason that the Union Trust Company had time 
consented thereto, and that Bessie Greenstein cannot any sense 
held innocent purchaser for value. 

The claim Bessie Greenstein that the assignment the chose 
action, represented the passbook, was full and complete 
transfer her the whole credit balance the account, and that 
the consent the Union Trust Company the making the assign- 
ment was wise essential its validity, and that she stands 
the same position all respects does the holder negotiable com- 
mercial paper acquired due course; that say, purchased for 
value before due, and without any knowledge any defect the 
title thereof. 

The Union Trust Company insists that its consent the assign- 
ment was essential its validity, and that the attempted assign- 
ment without its consent was void. 

The court common pleas sustained the position taken Bessie 
Greenstein, and entered judgment for the full amount claimed, and 
ordered the Union Trust Company pay the entire credit balance 
the account Bessie Greenstein. The Court Appeals affirmed 
the judgment entered the court common pleas. This court 
ordered the record certified here for review. 

Stearns, Chamberlain Royon, Cleveland, for plaintiff error. 

Mark Copeland and Robert Morgan, both Cleveland, for 
defendant error Bessie Greenstein. 

and Robert Wheeler, all Cleveland for defendant error 
Union Trust Co. 

Cannon, Spieth, Taggart, Spring Annat, Cleveland, for de- 
fendant error First Nat. Bank Boston. 

PER rules and regulations the bank, printed 
the passbook his case, were part the contract entered into 
between the bank and the depositor, and were equally binding upon 
all subsequent owners and holders such passbook. These rules 
and regulations were promulgated for the protection the bank and 
for the protection the depositor well. They were not unreason- 
able, nor are they inimical policy. They not prevent 
the depositor from withdrawing his full credit balance any time 
and making any disposition thereof which elects make. They 
prevent him from substituting another party the contract with- 
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out procuring the consent the bank do. The bank was under 
legal obligation accept unconditionally the deposit when 
tendered, and was acting clearly within its rights affixing the con- 
ditions printed the passbook, and the depositor, accepting the 
passbook, fully and completely assented those conditions. 
assignee transferee the passbook cannot avail himself the 
part the contract which suits his purposes and escape the effect 
the balance the contract simply disregarding it. 

Jacob Greenstein, administrator Rebecca Greenstein’s estate, 
after including his inventory filed the probate court the credit 
balance the savings account asset the estate for which 
was administrator, and which estate was then process administra- 
tion that court, was without power effect assignment and 
transfer such deposit another party delivering the bank pass- 
book such other party, accompanied assignment writing 
such was given this case. Jacob Greenstein’s interest the 
fund was only that one seven next kin. Surely had 
power convey that which did not own. Furthermore, this fund 
being then within the jurisdiction and control the probate court, 
the administrator was obligated follow the orders that court 
making any disposition the fund. fact, the administrator him- 
self had right withdraw the fund from the bank and convert 
his own use without authority conferred the court; 
and this true, then manifestly could not confer any such 
right power upon any other person, matter what method 
means employed accomplish that result. 

The credit balance this savings account, evidenced the bank 
passbook containing the conditions therein printed, and process 
administration, stated, falls very far short being the equivalent 
negotiable commercial paper acquired due course, for value, 
before maturity. 

Bessie Greenstein must charged, the receipt the bank 
passbook, with full knowledge the rules, regulations, and condi- 
tions printed therein, and with full knowledge the fact that Jacob 
Greenstein could not make valid assignment and transfer her 
such credit balance and the bank passbook without the consent 
the Union Trust Company. 

Upon the facts manifest the record, which are not dispute, 
the trial and appellate courts should have entered judgment favor 
the plaintiff error here for the full credit balance the savings 
and ordered the Union Trust Company pay the same 
the plaintiff error, Royon, administrator bonis non 
the estate Rebecca Greenstein. 

Judgment reversed, and final judgment for plaintiff error. 
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DRAWER LIABLE CHECK 


Dowling Parker, Supreme Court Alabama, 127 So. Rep. 813 


Where the purchaser property gives check one who 
holds chattel mortgage the property, the check being for 
amount excess the amount the mortgage, and the 
mortgagee pays the excess the seller and delivers the chattel 
mortgage the purchaser, the latter cannot stop payment the 
check discovering that the property was not represented 
the seller. There valid consideration passing from the 
mortgagee the purchaser and the purchaser liable the check. 


Action check Wilmer Parker and Grover Flowers, doing 
business Parker Flowers, against Dowling and 
Dowling, doing business Dowling Bro. Judgment for 
plaintiffs, and defendants appeal. Transferred from Court Appeals. 

Affirmed. 


Chas. Stokes, Ozark, and Weil, Stakely Cater, Mont- 
gomery, for appellants. 
Sollie Sollie, Ozark, for appellees. 


BOULDIN, J.—A mortgager, still possession mortgaged 
mule, negotiated sale same. agreeing the price, the 
mortgagor and the purchaser went the mortgagee arrange the 
satisfaction and release the mortgage. mutual agreement the 
made the check for the price payable the mortgagee. 
The check being slightly excess the mortgage debt, the mortgagee 
paid the mortgagor the difference cash and surrendered him 
the mortgage paid. 

The purchaser took possession the mule, and putting her 
work discovered she was subject the disease called 
was worthless, and died within few days. 

discovery the condition the mule, the purchaser notified 
the payee the check and demanded rescission, which was refused. 
notified his banker not honor the check. This suit the 
check payee against maker. Defendant appeals. 

The evidence discloses the above-stated facts without substantial 
conflict, except whether the mule was diseased when sold. 
This issue was submitted the jury. 

While there was direct evidence that the mortgagee participated 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 283. 
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the sale other than above shown, the trial court submitted such 
inquiry the jury. 

The mortgagee denies any knowledge information the diseased 
condition the mule. find evidence that did have such 
information. 

The assignments error present certdin refused charges drawn 
upon the theory that, the mule was diseased and worthless, there 
was entire failure consideration, and plaintiff cannot recover. 

When, the terms sale, the purchaser, consideration for 
the purchase, assumes the payment indebtedness due from the 
seller third person, assumes the payment incumbrance 
the property, without more, the rights the creditor incum- 
brancer are derivative, and subject all defenses between promisor 
and promisee. 

But when agreement all round the incumbrancer 
releases the original debtor surrenders his security, and accepts 
the new debtor instead, new status becomes fixed. The transaction 
takes the form novation. The consideration for the new promise 
the detriment the creditor, the release his old debtor, and 
securities the faith the new promise. 

such neither failure consideration between seller 
and purchaser, nor fraud which the does 
not any way participate, ground for rescision good defense 
against the creditor incumbrancer. Such must now regarded 
the declared law Alabama, whatever the rule elsewhere. 
Pugh, Stone Co. Barnes, 108 Ala. 167, So. 370; Georgia Home 
Ins. Co. Boykin, Ala. 350, So. 1012; Clark Co. Nelson, 
note 49; Williston Contracts, 353. 

Defendant gains nothing the fact that check deemed 
conditional payment—conditioned its being expresses 
contract the drawer pay, and, not cashed because his 
countermand other cause not the fault the payee, suit lies 
promissory note other bill exchange. 

view the issue whether the mortgagee was participating 
the sale, evidence the effort the mortgagor sell the mule 
back the mortgagee was pertinent circumstance explanatory 
the presence the mule the time the mortgagee’s mule barn. 
The conversation sheds some light whether the mortgagee knew 
any disased condition the mule. any rate injury 
appellant admitting this testimony appears. 

Affirmed. 
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Banks and Trust Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 
This the fifth series articles which began the May issue 


23. Proceedings for Appointment Executor Administrator. 
24. Powers Executor Administrator Before Qualification. 
25. Oath Executor and Administrator. 

26. Bonds Executors and Administrators. 


23. Proceedings for Appointment Executor Administrator. 
The court proceedings for the issuance letters testamentary 
administration are prescribed statute and are ordinarily quite 
simple. The first step the filing petition the applicant for 
the appointment some person interested the estate. Some juris- 
dictions limit the time which such application may made. 
there will, the applicant asks for the issuance letters testa- 
mentary the person named executor the will. Where there 
will, the petition asks for the issuance letter administration 
the person entitled act administrator. general rule, the 
statutes provide that citation shall issued and served upon all 
persons interested the estate. The citation gives them notice 
the application which has been made and specifies the date upon 
which the hearing held. The object give anyone inter- 
ested the estate opportunity appear and file objections the 
granting the application desires. Where objections are 
filed and the papers are proper order, the issuance letters testa- 
mentary administration, the case may be, follows matter 
course. 


24. Powers Executor Administrator Before Qualification. 
was held common law, that before the matter was generally 
regulated statute, that executor could exercise before probate 
all the powers his office which did not require production 
letters testamentary. could collect the assets, sell and dispose 
them, pay and assent legacies. This rule was based the 
theory that the title executor derived from his appointment 
the will and that the probate the will merely evidence his 
right. general rule could not bring suit executor before 
probate, because such suit, would obliged offer evidence 
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letters testamentary, but could action and proceed 
with the point where the offer his letters became necessary. 

Under the statutes the various states this rule executors 
has been greatly modified. These statutes require the executor 
qualify before the court having jurisdiction the probate and fre- 
quently (but not ordinarily the case corporation acting 
executor) require the giving bond, unless the bond dispensed 
with provision the will. Until these requirements have been 
with and letters testamentary have been issued, the powers 
the executor are generally restricted the performance such 
acts are necessary the preservation the estate. 

Just what steps are necessary for the preservation the estate 
largely matter judgment. one case was said that only press- 
ing necessity will authorize executor intermeddle with estate 
before letters testamentary have been granted. Stagg Green, 
Mo. 500. 

this the court said: ‘‘The policy the law obvious. The 
executor but trustee; receives nothing his own right, but 
everything for the use others. Before assuming the relation, before 
permitted take possession and dispose property thus in- 
trusted him, required give ample security for the benefit 
those for whom acts. were permitted first dispose the 
property, whether chattels choses action (debts, claims for dam- 
ages, etc.) the whole purpose the law might defeated. Creditors 
and legatees might defrauded and, the executor were not re- 
sponsible, would without remedy.’’ 

the other hand, the necessity arises the executor should act. 
Indiana decision was said: ‘‘It not apparent why executors 
may not bind the estate matters pertaining the care and custody 
the assets. Both under common law and under the statute the 
executor succeeds the possession the testator. his 
duty care for and preserve the property, even before letters are 
issued Alerding Allison, 170 Ind. 252, Rep. 1006. 

The statutes Colorado provide that the power executor 
before probate the will, the appointment ad- 
ministrator, ‘‘shall extend the burial the deceased, the payment 
necessary funeral charges, and the taking care the estate; but 
all the will shall rejected when presented for probate, 
and such executor shall thereby never qualfiy, shall wise 
liable executor his own wrong (that is, one acting executor 
entirely without authority) unless upon refusal deliver the 
estate the person persons authorized receive the same; pro- 
vided, this section shall not construed exempt any such person, 
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executor aforesaid, for any waste misapplication 
the estate. Courtright’s Mills Anno. Stat., 7937. 

The following the provision the Kentucky statute: ‘‘The per- 
son named will executor shall not act such any extent 
until the will, authenticated copy it, admitted record, 
and bond and taken the oath required law the 
court which the record made; but may provide for the burial 
the testator, pay the reasonable funeral expenses and take care 
and preserve the Carroll’s Ky. Stat., 1930, 3886. 

Where there contest the validity will the power 
the executor act while the question being litigated depends 
whether has received letters testamentary which have not been re- 
voked suspended. letters have been issued will duly pro- 
bated the executor may perform all the functions his office, not- 
withstanding the pending litigation with respect the validity 
the will unless administrator pendente lite (pending the action) 
has been appointed. letters have not been issued, adminis- 
trator pendente lite has been appointed the executor has authority 
represent the estate. Where apparent that there will ex- 
tended delay the matter probating the will the proper procedure 
apply for the appointment temporary special adminis- 
trator. See the article published the May issue. 

appeal from order admitting will probate suspends the 
powers executor until the determination the appeal, the 
absence statute the contrary. 

One the first duties executor is, course, offer the will 
for probate. The probate the will the judicial determination 
its validity and, until has been duly admitted the proper court, 

The statutes some jurisdictions make the executor, other per- 
son having custody possession the will, subject penalty 
indictment where neglects produce it. 

the absence statute rule practice the subject, there 
requirement that any particular time after the death the 
testator shall elapse before the will may offered for probate. The 
statutes some states, however, provide that the will must de- 
livered the court probate within specified time and prescribe 
penalties for noncompliance. 

Under statute Colorado, the duty executor begin 
proceedings for the probate will within days after the death 
the decedent. fails this without just excuse forfeits 
$100 for each month delay. Any heir beneficiary named the 
will entitled bring action against the executor recover the 
amount the penalty. Courtright’s Mills Stat., Colo., 7901. 
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has been held that where one, nominated executor will, 
proceeds good faith and upon reasonable grounds secure the 
probate the will and his appointment executor, will en- 
titled the proper expenses incurred him though the will re- 
jected. Phillips Phillips, Ky. 328. 

possible, however, for incur heavy expense un- 
estate, only find out that must bear the same personally. 

Kentucky ease, Louisville Trust Co. Fidelity and Columbia 
Trust Co., 272 Rep. 759, appeared that the decedent died in. 
Florida, leaving will disposing estate worth several millions 
dollars. Some the assets the estate were located Kentucky. 
The husband the decedent, who was the only person qualified 
administer the Kentucky assets declined serve. requested the 
court, was his right, appoint the defendant trust company. The 
court did this but also appointed the plaintiff trust company co- 
administrator. The latter company filed proper bond and qualified. 
appeal was taken and the appointment the plaintiff was set 
aside. 

this proceeding the plaintiff trust company sought recover 
from the defendant, administrator, the expenses which the plaintiff 
had unsuccessfully defending its appointment, including 
$25,000 paid local counsel, $2,500 paid New York lawyers 
procure its appointment ancillary administrator that state and 
$4,500 paid for premiums its official bond. The court held that 
there could recovery. The plaintiff had voluntarily assumed 
act the representative the estate time when knew its ap- 
pointment would contested. 

Under some decisions administrators are granted certain powers 
with respect the preservation the estate before the issuance 
letters, but their powers this regard are not broad those 
executors. has been held that was proper for the heir de- 
anticipate administration and what was necessary pre- 
serve the estate and that she was entitled compensation out the 
estate for expenses incurred. Her subsequent appointment ad- 
ministratrix related back the time the decedent’s death and made 
legal the acts done her for the benefit the estate. Murray, 
Oregon 132, 107 Pac. Rep. 19. 


25. Oath Executor and Administrator. general rule 
prescribed statute before entering upon his official duties. In- 
formalities this respect, however, are usually regarded with 
leniency. 
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The form, oath varies the different states. The following 
the oath required administrators the laws and 
fairly typical: 

solemnly swear (or affirm) that will well and truly ad- 
minister all and singular the goods and chattels, rights, and 
effects B., deceased, and pay all just claims and charges against 
his estate, far his goods, chattels and effects shall extend, and 
the law charge me; and that will and perform all other acts 


Cahill’s Rev. Stat., 1929, chap. 23. 


The oath required executor under the Illinois statutes reads 
follows: 

solemnly swear (or affirm) that this writing contains the 
last true will and testament the within named B., deceased, 
far know believe; and that will well and truly execute the 
same, paying first the debts and then the legacies mentioned 
therein, far his goods and chattels will thereunto extend, and the 
law charge me; and that will make true and perfect inventory 
all such goods and chattels, rights and may come 
hands knowledge belonging the estate the said deceased and 
render fair and just account executorship, when thereunto 
required law the best knowledge and ability; help 
God.’’ Cahill’s Rev. Stat., 1929, chap. 


Obviously corporation cannot take oath and, because this, 
the question has been raised whether corporation can qualify 
office required. This situation usually met provision the 
effect that, where oath obligatory, may taken officer 
the corporation. 

The California laws this regard provide that, where the ap- 
plicant for appointment executor administrator corpora- 
tion, ‘‘it shall sufficient qualification such corporation such 
oath shall taken and subscribed such affidavit made the 
president secretary manager trust officer thereof, and such 
officer shall liable for the failure such corporation perform 
any the duties required law performed individuals 
acting like and subject like Cal. Gen. Laws, 
1923, Act 1749, 

Under the laws Virginia the oath may taken any officer 
trust company. Va. Code, 1924, 4148. 

National banks are covered this matter the Federal 
Reserve Act (12 248) which provides: ‘‘In any case 
which the laws the State require that corporation acting 
trustee, executor, administrator, any capacity specified this 
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section, shall take oath make the president, vice- 
president, cashier, trust officer such national bank may 
the necessary oath execute the necessary affidavit.’’ 

New York the taking official oath dispensed with both 
banks and trust companies acting executor, administrator, 
etc. Banking Law, 106, 188. 

The failure executor file the statutory oath required 
him mere irregularity. does not effect the inherent validity 
his acts. Caddell Lufkin Land and Lumber Co., Tex., 255 
Rep. 397. this case the validity executor’s deed was 
attacked the ground had not complied with statute requiring 
his oath made and filed. Notwithstanding the irregularity the 
deed was held valid. 

this the court said: ‘‘The affidavit that the executor will 
faithfully perform the duties the trust adds nothing law 
the binding effect those duties, but merely evidences acceptance 
the trust, and assent bound. The acceptance the trust 
the executor, either expressly impliedly, imposes upon him 
the duties which would assume making the statutory affidavit 
and where acts under the will executor cannot relieve him- 
self the responsibility for his acts showing that had not 
taken the required oath. Failure this regard was mere irregu- 
larity and did not effect the inherent validity his acts.’’ 


26. Bonds Executors and Administrators. bond for the 
protection the beneficiaries and creditors estate invariably 
required individual acting administrator. The amount 
the administrator’s bond matter statutory regulation. 
general thing, bond twice the value the personal estate 
for. some states the statute requires bond twice the 
value the personal estate and the probable value the rents 
and profits the real estate. 

New York administrator required give bond for ‘‘not 
less than the value the personal property and the estimated gross 
rents for eighteen months the real property.’’ §121 Surr. Ct. Act. 

The requirement that the amount the bond include the rents 
real property was added amendment which went into 
effect September Ist. This amendment part the general re- 
vision the estate laws New York which, among other things, 
gives the administrator estate certain powers over the real 
property the estate which did not previously possess. 

The bond requirements are not strict executors. 
Pennsylvania bond not required resident executors. Pa. Stat., 
10872a, 1924 Supp. 


j 
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executor’s bond may waived provision that effect 
the will many the states, including Alabama, Code 1923, 
5763; Arizona, Rev. Code, 1928, 3941; California, 1396, P.; 
Illinois, chap. Cahill’s Anno. St. 1927; Massachusetts, chap. 
205, Gen. 1921; Missouri, 12, Rev. Stat., 1919, and Ohio, 
10607, Pages Anno. Code 1926. 

provided that executor’s bond cannot waived 
Arkansas, Crawford and Moses Digest, 1921, 24; Indiana, 3249 
Burns Anno. St. 1926, and Nebraska, 1288 Comp. St. 1922. 

Colorado executor’s bond may waived the estate 
solvent, Comp. L., 1921, 5243, and Iowa, the interests the 
will not prejudiced, Stat., 11955. 

Oregon both executor and administrator must give bond 
double the value the personal estate plus double the value the 
probable value the annual rents and profits from real estate. 
surety company executes the bond the amount cut half. The 
testator may, provision the will, dispense with the bond, but, 
even such case, the court may, its require that 
bond filed. Oregon 1929, chap. 214. 

bond ‘‘in such sum the court directs, with sufficient sureties, con- 
ditioned for the faithful discharge all the duties his trust ac- 

Banks and trust companies are favored the matter bond 
requirements the statutes and herein lies another argument 
behalf the appointment bank trust company executor 
administrator, which matter will referred later. 

corporate executor not required give bond California, 
1348 P.; Connecticut, 3955 Gen. Stat. 1918 amended chap. 
251, 1927; Illinois, Cahill’s chap. 32, 345-7, chap. 16a, 
§1; Missouri, 11838 Rev. Stat. 1919; Nebraska, 8071-2, 8074, 
Comp. Stat., 1922, and Texas, Stat., 1928, 4982. 

Virginia bond not required trust company except 
where the estate has value excess the combined capital and 
surplus, which case bond the amount the excess must 
given. Va. Code, 1924, 4148. 

The provision national banks acting executor ad- 
ministrator found the Federal Reserve Act (12 
248), which reads: 

the laws State require corporations acting 
fiduciary capacity, deposit securities with the State authorities for 
the protection private court trusts, national banks acting 
shall required make similar deposits and securities deposited 


shall held for the protection private court trusts, provided 
the State law. 
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the bond usually required individuals State corporations under 
similar are exempt from this requirement. 

banks shall have power execute such bond when 
required the laws the 

The fact that bond not required banking corporation 
acting fiduciary capacity, whereas one may required 
individual should item importance those who are inter- 
ested the estate, especially where the estate one size. The 
reason that bonds this kind are usually obtained from surety 
which charge premium for acting surety, and 
large estate the amount the premium correspondingly large. 

This was brought out decision the Appellate Division 
the New York Supreme Court, Matter Gunther, 188 Supp. 
615. 
this case appeared that trust fund was created the will 
Cornelius who died 1884. Under the terms the 
will, the income from trust fund was paid the testator’s 
daughter during her lifetime, and upon her death the fund was 
certain designated remaindermen. 

The will named four persons executors and trustees. One 
them never qualified. the three who did qualify, one resigned 
1887, one died 1905, and the last surviving executor and trustee 
was subsequently judicially declared unsound mind. His 
letters were revoked July 27, 1906, and the same day, the 
Supreme Court appointed the life beneficiary’s husband execute 
the trust. acted the executor and trustee until 
his death, which occurred February 17, 1920. 

Thereafter proceeding was brought the life beneficiary 
petitioner have successor trustee appointed. the time the 
filing the petition, the estate amounted $213,000 all invested 
guaranteed bonds and mortgages, and the gross annual income 
amounted sum excess $10,000. 

her petition, the beneficiary asked that the Guaranty Trust 
Company New York appointed successor trustee, and this 
petition the remaindermen and all parties interested the estate 
joined. The court, notwithstanding the fact that all the parties 
interested requested the appointment the Guaranty Trust Com- 
pany, appointed Robert Morrell trustee, and the order 
appointment required him file bond the sum $20,000. 

The petitioner thereupon brought motion vacate and re- 
settle the order appointing Mr. Morrell trustee, and filed affi- 
davit, setting forth the reasons why she desired, and felt entitled to, 
the appointment the trust company. 


q 
3 
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The affidavit filed the petitioner read, part, follows: ‘‘de- 
ponent desired the appointment trust company preference 
individual for many reasons. That during the enjoyment 
the trust estate herein deponent its sole life beneficiary, there 
have been several substitutions appointments trustees made 
necessary reason their death during the administration the 
trust estate, and that deponent desired avoid the trouble, annoy- 
ance and expense any further unnecessary proceedings the ad- 
ministration this estate, and desires relieved from further 
anxiety this matter. Without intending any way reflect 
upon Mr. Robert Lee Morrell, whom the court has named, deponent 
alleges that any individual were made successor trustee herein, she 
would feel upon her maintain regard 
the general management and administration the trust estate. 
The deponent, because the nature the trust, and its purpose 
creation, feels she should not subjected the trouble, annoyance 
and responsibilities business, and believes that all such questions 
would avoided the appointment the Guaranty Trust Com- 
pany New York. That the Guaranty Trust Company New 
York the largest and one the most financially responsible trust 
companies the world and has well-established reputation for 
skill and efficiency the management trust estates, and has 
trained force able administer such estates, with celerity, good 
business and minimum cost. That deponent not 
acquainted with Robert Lee Morrell, Esq., the person designed 
this court place deponent’s choice selection, wit, the 
Guaranty Trust Company New York, and your deponent opposes 
his appointment, and hereby renews her request for the appointment 
the Guaranty Trust Company New 

Supporting affidavits similar character were filed the 
other parties interest. The court, however, denied the application 
and appeal was taken from this decision. 

The Appellate Division reversed the decision the Supreme 
appointed the Guaranty Trust Company act trustee 
accordance with the request the parties interested the estate. 

The court pointed out that, while under the provisions the 
New York statutes, the power appoint agent carry out 
unexecuted trust resides the court, and while the parties inter- 
est cannot, agreeing among themselves upon trustee, oust the 
court its power, the the court making the ap- 
pointment should exercised with due regard the reasonable 
wishes those interested. The court should not use its discretion 
arbitrarily making the appointment. 

After observing that the selection the trust company instead 


736 LAW JOURNAL 


the individual should not construed containing the slightest 
reflection upon the character, ability rectitude the latter, the 
court referred the fact that the appointment the trust company 
would save the estate the expense bond, which would required 
the case individual trustee, saying: ‘‘An important con- 
sideration for the selection corporate agent the saving the 
trust estate the expense the annual premium for the bond which 
individual agent would required give. The amount $20,000 
fixed the court was entirely inadequate for trust estate amount- 
ing $213,000 with annual income amounting $10,130. When 
the petitioner’s husband was appointed substituted trustee this 
trust, was required furnish bond the sum $250,000. 
There reason why stranger the trust should not have been 
required furnish bond least the same sum, not double 
the amount involved, and the annual expense for premiums the 
bond, chargeable against the trust estate, would have very materially 
reduced the net income the life 

The question the constitutionality statute, dispensing with 
the filing bond the case trust company, while requiring 
one from executor administrator, came the 
ease Coleman’s Administrator Parrott, Ky., Rep. 525. 
The charter the Louisville Safety Vault Trust Company, au- 
thorizing act executor administrator, provided that 
should not required give bond, such filed individual 
executors and administrators, but that its capital stock should 
considered the security for the faithful performance its duties. 
was objected that this provision was discriminating and unconsti- 
tutional. ‘‘We are unable the court, ‘‘wherein 
that provision conflicts with the constitution, for does not confer 
upon the corporation exclusive privilege, nor discriminate its 
favor any more than would the the legislature should, 
would have the unquestionable power, instead requiring the 
owner real estate give personal security fiduciary, create 
law lien thereon secure faithful performance 


(To continued) 


